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RECOVERY ACCOUNTABILITY AND
TRANSPARENCY BOARD

4 CFR Part 200
RIN 0430-AA03

Privacy Act Regulations

AGENCY: Recovery Accountability and
Transparency Board

ACTION: Final rule.

SUMMARY: The Recovery Accountability
and Transparency Board (Board)
amends its regulations implementing
the Privacy Act of 1974 (Privacy Act),
Public Law 93-579, 5 U.S.C. 552a. This
final rule adds 4 CFR 200.17 to exempt
certain systems of records from certain
sections of the Privacy Act (5 U.S.C.
552a) pursuant to 5 U.S.C. 552a(j) and
(k). These exemptions will help ensure
that the Board may efficiently and
effectively compile investigatory
material to prevent and detect fraud,
waste, and abuse and perform its other
authorized duties and activities relating
to oversight of funds awarded pursuant
to the American Recovery and
Reinvestment Act of 2009, Public Law
111-5 (Feb. 17, 2009) (Recovery Act).
DATES: Effective June 29, 2010.

FOR FURTHER INFORMATION CONTACT:
Jennifer Dure, General Counsel, (703)
487-5439.

SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
Federal Register on April 19, 2010 (75
FR 20298) for a public comment period
to end on June 18, 2010. This rule
amends the Board’s Privacy Act
regulations, 4 CFR part 200, to exempt
system of records “RATB—11-RATB
Investigative Files” and “RATB-12—
RATB Fraud Hotline Program Files”
from certain provisions of the Privacy
Act which require, among other things,
that the Board provide notice when
collecting information, account for
certain disclosures, permit individuals

access to their records, and allow them
to request that the records be amended.
These provisions would interfere with
the Board’s oversight functions if
applied to the Board’s maintenance of
these systems of records.

Accordingly, these systems of records
are exempt from specified provisions of
the Privacy Act, pursuant to sections
552a(j)(2), (k)(2), and (K)(5):

Public Comments

The Board received one comment
expressing an individual’s opinion that
the Board’s amendment to its Privacy
Act regulations “would allow
investigators to really come through and
fully investigate in many fraud cases.”

List of Subjects in 4 CFR Part 200
Privacy Act of 1974.

m For the reasons set forth in the
preamble, the Board amends Chapter II
of Title 4, Code of Federal Regulations,
as follows:

CHAPTER II—RECOVERY
ACCOUNTABILITY AND TRANSPARENCY
BOARD

PART 200—PRIVACY ACT OF 1974

m 1. The authority citation for Part 200
continues to read as follows:

Authority: 5 U.S.C. 552a(f)

m 2. Part 200 is amended by adding
§200.17 as follows:

§200.17 Exemptions.

(a) General policy. The Privacy Act
permits an agency to exempt certain
types of systems of records from some
of the Privacy Act’s requirements. It is
the policy of the Board to exercise
authority to exempt systems of records
only in compelling cases.

(b) Specific systems of records
exempted under (j)(2) and (k)(2). The
Board exempts the RATB Investigative
Files (RATB-11) system of records from
the following provisions of 5 U.S.C.
552a:

(1) From subsection (c)(3) because the
release of accounting of disclosure
would inform a subject that he or she is
under investigation. This information
would provide considerable advantage
to the subject in providing him or her
with knowledge concerning the nature
of the investigation and the coordinated
investigative efforts and techniques
employed by the cooperating agencies.

This would greatly impede the Board’s
criminal law enforcement duties.

(2) From subsection (c)(4) and (d)
because notification would alert a
subject to the fact that an open
investigation on that individual is
taking place, and might weaken the
ongoing investigation, reveal
investigatory techniques, and place
confidential informants in jeopardy.

(3) From subsection (e)(1) because the
nature of the criminal and/or civil
investigative function creates unique
problems in prescribing a specific
parameter in a particular case with
respect to what information is relevant
or necessary. Also, due to the Board’s
close working relationship with other
Federal, state and local law enforcement
agencies, information may be received
which may relate to a case under the
investigative jurisdiction of another
agency. The maintenance of this
information may be necessary to
provide leads for appropriate law
enforcement purposes and to establish
patterns of activity which may relate to
the jurisdiction of other cooperating
agencies.

(4) From subsection (e)(2) because
collecting information to the fullest
extent possible directly from the subject
individual may or may not be practical
in a criminal and/or civil investigation.

(5) From subsection (e)(3) because
supplying an individual with a form
containing a Privacy Act Statement
would tend to inhibit cooperation by
many individuals involved in a criminal
and/or civil investigation. The effect
would be somewhat adverse to
established investigative methods and
techniques.

(6) From subsection (e)(4)(G)—(I)
because this system of records is exempt
from the access provisions of subsection
(d).

(7) From subsection (e)(5) because the
requirement that records be maintained
with attention to accuracy, relevance,
timeliness, and completeness would
unfairly hamper the investigative
process. It is the nature of law
enforcement for investigations to
uncover the commission of illegal acts
at diverse stages. It is frequently
impossible to determine initially what
information is accurate, relevant, timely,
and least of all complete. With the
passage of time, seemingly irrelevant or
untimely information may acquire new
significance as further investigation
brings new details to light.
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(8) From subsection (e)(8) because the
notice requirements of this provision
could present a serious impediment to
law enforcement by revealing
investigative techniques, procedures,
and existence of confidential
investigations.

(9) From subsection (f) because the
agency’s rules are inapplicable to those
portions of the system that are exempt
and would place the burden on the
agency of either confirming or denying
the existence of a record pertaining to a
requesting individual, which might in
itself provide an answer to that
individual relating to an ongoing
investigation. The conduct of a
successful investigation leading to the
indictment of a criminal offender
precludes the applicability of
established agency rules relating to
verification of record, disclosure of the
record to that individual, and record
amendment procedures for this record
system.

(10) For comparability with the
exemption claimed from subsection (f),
the civil remedies provisions of
subsection (g) must be suspended for
this record system. Because of the
nature of criminal investigations,
standards of accuracy, relevance,
timeliness, and completeness cannot
apply to this record system. Information
gathered in an investigation is often
fragmentary, and leads relating to an
individual in the context of one
investigation may instead pertain to a
second investigation.

(c) Specific systems of records
exempted under (k)(2) and (k)(5). The
Board exempts the RATB Fraud Hotline
Program Files (RATB-12) system of
records from the following provisions of
5 U.S.C. 552a:

(1) From subsection (c)(3) because
disclosures from this system could
interfere with the just, thorough and
timely resolution of the complaint or
inquiry, and possibly enable individuals
to conceal their wrongdoing or mislead
the course of the investigation by
concealing, destroying or fabricating
evidence or documents.

(2) From subsection (d) because
disclosures from this system could
interfere with the just, thorough and
timely resolution of the complaint or
inquiry, and possibly enable individuals
to conceal their wrongdoing or mislead
the course of the investigation by
concealing, destroying or fabricating
evidence or documents. Disclosures
could also subject sources and witnesses
to harassment or intimidation which
jeopardize the safety and well-being of
themselves and their families.

(3) From subsection (e)(1) because the
nature of the investigatory function

creates unique problems in prescribing
specific parameters in a particular case
as to what information is relevant or
necessary. Due to close working
relationships with other Federal, state
and local law enforcement agencies,
information may be received which may
relate to a case under the investigative
jurisdiction of another government
agency. It is necessary to maintain this
information in order to provide leads for
appropriate law enforcement purposes
and to establish patterns of activity
which may relate to the jurisdiction of
other cooperating agencies.

(4) From subsection (e)(4)(G)—(H)
because this system of records is exempt
from the access provisions of subsection
(d).

(5) From subsection (f) because the
agency’s rules are inapplicable to those
portions of the system that are exempt
and would place the burden on the
agency of either confirming or denying
the existence of a record pertaining to a
requesting individual might in itself
provide an answer to that individual
relating to an on-going investigation.
The conduct of a successful
investigation leading to the indictment
of a criminal offender precludes the
applicability of established agency rules
relating to verification of record,
disclosure of the record to that
individual, and record amendment
procedures for this record system.

Ivan J. Flores,

Paralegal Specialist, Recovery Accountability
and Transparency Board.

[FR Doc. 2010-15691 Filed 6—28-10; 8:45 am]
BILLING CODE 6820-GA-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920
[Doc. No. AO-FV-08-0174; AMS—-FV-08-
0085; FV08-920-3]

Kiwifruit Grown in California; Order
Amending Marketing Order No. 920

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule amends Marketing
Order No. 920 (order), which regulates
the handling of kiwifruit grown in
California. The amendments are based
on proposals by the Kiwifruit
Administrative Committee (committee),
which is responsible for local
administration of the order. The
amendments will redefine the grower
districts into which the production area

is divided and reallocate committee
membership among the districts, revise
the deadline for committee
nominations, and revise committee
meeting and voting procedures. The
amendments were approved by
kiwifruit growers in a referendum
conducted from March 12 through
March 26, 2010. The amendments are
intended to improve the operation and
administration of the California
kiwifruit marketing order program.
Proposed amendments that failed in
referendum and are not effectuated in
this final order include revising
committee member terms of office,
authorizing the Secretary to fill
committee vacancies based upon
committee recommendations,
authorizing research and promotion
programs and accepting voluntary
contributions for such programs, and
allowing substitute alternates to
represent absent members at committee
meetings.

DATES: This rule is effective July 29,
2010, except for §§920.12 and 920.20,
which are effective August 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Laurel May or Kathleen M. Finn,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., Stop 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, E-mail:
Laurel. May@ams.usda.gov or
Kathy.Finn@ams.usda.gov.

Small businesses may request
information on this proceeding by
contacting Antoinette Carter, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., Stop 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938, E-
mail: Anotoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding include a
Notice of Hearing issued on November
13, 2008, and published in the
November 19, 2008, issue of the Federal
Register (73 FR 69588); a Recommended
Decision issued on November 5, 2009,
and published in the November 12,
2009, issue of the Federal Register (74
FR 58216); and a Secretary’s Decision
and Referendum Order issued on
February 17, 2010, and published in the
February 23, 2010, issue of the Federal
Register (75 FR 7981).

This action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and is
therefore excluded from the
requirements of Executive Order 12866.
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Preliminary Statement

This final rule was formulated on the
record of a public hearing held on
December 9, 2008, in Modesto,
California. Notice of this hearing was
issued on November 13, 2008, and
published in the Federal Register on
November 19, 2008 (73 FR 69588). The
hearing was held to consider the
proposed amendment of Marketing
Order No. 920, regulating the handling
of kiwifruit grown in California. The
hearing was held pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act,” and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and orders (7 CFR part 900).

The Notice of Hearing described
several amendment proposals submitted
by the committee. Upon the basis of
evidence introduced at the hearing and
the record thereof, the Administrator of
the Agricultural Marketing Service
(AMS) on November 5, 2009, filed with
the Hearing Clerk, U.S. Department of
Agriculture, a Recommended Decision
and Opportunity to File Written
Exceptions thereto by December 14,
2009. No exceptions were filed.

A Secretary’s Decision and
Referendum Order was issued on
February 17, 2010, directing that a
referendum be conducted during the
period March 12 through March 26,
2010, among California kiwifruit
growers to determine whether they
favored the proposed amendments to
the order. To become effective, the
amendments had to be approved by at
least two-thirds of those growers voting
or by voters representing at least two-
thirds of the volume of kiwifruit
represented by voters voting in the
referendum. Voters voting in the
referendum favored three of the seven
proposed amendments.

The amendments favored by voters
and included in this order will:

1. Redefine the grower districts into
which the production area is divided
and reallocate committee membership
among the districts;

2. Require that committee member
nomination meetings be held by June 1
of each year in which nominations are
to be made; and

3. Authorize the committee to
conduct business meetings by telephone
or other means of communication,
specify that votes cast during telephone
meetings shall be taken by roll call, and
specify that videoconferences shall be
considered assembled meetings.

Four amendments pertaining to:
Revision of the beginning and ending

dates of all committee member terms of
office, the filling of mid-term committee
vacancies, authority for research and
marketing programs, and allowing
substitute alternates to represent absent
members at committee meetings failed
to obtain the requisite level of support
needed to pass in referendum.

The Agricultural Marketing Service
(AMS) also proposed to make such
changes as may be necessary to the
order so that all of the orders’ provisions
conform to the effectuated amendments.
AMS is making a clarifying conforming
change to the order language in § 920.20
that cross references § 920.31(1).

A marketing agreement reflecting
amendments to the order was
subsequently mailed to all kiwifruit
handlers in the production area for their
approval. The marketing agreement was
not approved by handlers representing
at least 50 percent of the volume of
kiwifruit handled by all handlers during
the representative period of August 1,
2008, through July 31, 2009.

Small Business Considerations

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C 601-612), AMS has considered
the economic impact of this action on
small entities. Accordingly, the AMS
has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions so that
small businesses will not be unduly or
disproportionately burdened. Small
agricultural service firms, which
include handlers regulated under the
order, have been defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000. Small
agricultural growers have been defined
as those with annual receipts of less
than $750,000.

There are approximately 30 handlers
of kiwifruit subject to regulation under
the order and approximately 220
growers of kiwifruit in the regulated
area. Information provided at the
hearing indicates that the majority of the
handlers would be considered small
agricultural service firms. Hearing
testimony also suggests that the majority
of growers would be considered small
entities according to the SBA’s
definition.

The order regulates the handling of
kiwifruit grown in the State of
California. Total bearing kiwifruit
acreage has declined from a peak of
approximately 7,300 acres in 1992-93 to
about 4,000 acres in 2007-08.
Approximately 24,500 tons of kiwifruit
were produced in California during the

2007-08 season—a decline of
approximately 27,800 tons compared to
the 1992-93 season. According to
evidence provided at the hearing,
approximately 30 percent of the 2007—
08 California kiwifruit crop was shipped
to export markets, including Canada,
Mexico, Central American, and Asian
destinations.

Under the order, outgoing grade, size,
pack, and container regulations are
established for kiwifruit shipments; and
shipping and inventory information is
collected. Program activities
administered by the committee are
designed to support large and small
kiwifruit growers and handlers. The 12-
member committee is comprised of
eleven grower representatives from the
production area, as well as a public
member. Committee meetings in which
regulatory recommendations and other
decisions are made are open to the
public. All members are able to
participate in committee deliberations,
and each committee member has an
equal vote. Others in attendance at
meetings are also allowed to express
their views.

The committee appointed an
amendment subcommittee to consider
possible order revisions. The
subcommittee developed a list of
proposed amendments to the order,
which was then presented to the
committee. The committee met to
review and discuss the subcommittee’s
proposals at its meetings on January 30,
2008, April 22, 2008, and July 9, 2008.
At those meetings, the committee voted
unanimously to support the proposed
amendments that were forwarded to
AMS and subsequently considered at
the hearing. The hearing to receive
evidence on the proposed changes was
open to the public and all interested
parties were invited and encouraged to
participate and provide their views.

The amendments are intended to
provide the committee and the industry
with additional flexibility in
administering the order and producing
and marketing California kiwifruit.
Record evidence indicates that the
proposals are intended to benefit all
growers and handlers under the order,
regardless of size.

Amendment 1—Districts and
Representation

The amendment to redefine the
districts into which the production area
is divided and provide for the allocation
of committee membership positions
between the districts will not have a
differential impact upon small and large
entities. Such allocation will be based
upon five-year production averages, or
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upon another basis approved by the
Secretary.

At the time the order was
promulgated, kiwifruit acreage was
more widespread throughout California
and there were many more growers
involved in kiwifruit production. The
order originally provided for eight
grower districts within the production
area, with one membership seat
apportioned to each district, and an
additional seat reallocated annually to
each of the three districts with the
highest production in the preceding
year. The structure was designed to
afford equitable representation for all
districts on the committee.

Planted acreage has been gradually
concentrated into two main regions in
recent years. That, and the decline in
the number of growers over time,
prompted consolidation of the districts
and reallocation of grower seats to better
reflect the current composition of the
industry. Under the amended order, the
production area will be divided into
three grower districts, and committee
membership will be allocated
proportionately among the districts
based upon the previous five years’
average production for each district. The
committee may recommend
membership allocation on an alternative
basis with the Secretary’s approval. The
revisions will ensure that the interests
of all large and small entities are
represented appropriately during
committee deliberations.

Amendment 2—Nominations

The amendment specifying that
grower nomination meetings be held by
June 1 of each nomination year will
have no economic impact upon growers
or handlers of any size. Historically, the
order required that nomination meetings
be held by July 15 of each year, but that
deadline did not allow for timely
processing of the nominations and
selections of new members prior to the
August 1 beginning of the terms of
office. In recent years, the committee
has been conducting nomination
meetings earlier than prescribed by the
order. This amendment codifies what
has become normal practice.

Amendment 3—Meeting and Voting
Procedures

The amendment authorizing the
committee to meet by telephone or other
means of communication is expected to
benefit growers and handlers of all sizes
by improving committee efficiencies
and encouraging greater participation in
industry deliberations. The amendment
is not expected to result in any
significant increased costs to producers
or handlers.

Under this amendment, video
conference meetings will be considered
assembled meetings and votes taken at
such meetings will be considered in-
person. Votes by telephone or other
types of non-assembled meetings will be
by roll call.

This amendment will provide the
committee with greater flexibility in
scheduling meetings and will be
consistent with current practices in
other kiwi industry settings. The use of
telephone and other means of
communication will allow greater
access to committee meetings for
members as well as other interested
persons. Additionally, administration of
the order will be improved as urgent
committee business can be addressed in
a timely manner.

Interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposed amendments to
the order on small entities. The record
evidence indicates that the proposed
amendments are intended to benefit all
producers and handlers under the order,
regardless of size. Furthermore, the
record shows that any costs associated
with implementing regulations will be
outweighed by the benefits expected to
accrue to the California kiwifruit
industry.

Paperwork Reduction Act

Current information collection
requirements for Part 920 are currently
approved by the Office of Management
and Budget (OMB) under OMB number
0581-0189, “Generic OMB Fruit Crops.”
No changes in those requirements as a
result of this proceeding are needed.
Should any changes become necessary,
they will be submitted to OMB for
approval.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Civil Justice Reform

The amendments to Marketing Order
920 stated herein have been reviewed
under Executive Order 12988, Civil
Justice Reform. They are not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under

section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United Sates in any district in which the
handler is an inhabitant, or has his or
her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
no later than 20 days after the date of
the entry of the ruling.

Order Amending the Order Regulating
Kiwifruit Grown in California

Findings and Determinations

The findings and determinations set
forth hereinafter are supplementary and
in addition to the findings and
determinations previously made in
connection with the issuance of the
order; and all of said previous findings
and determinations are hereby ratified
and affirmed, except as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) Findings and Determinations Upon
the Basis of the Hearing Record

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674)
and the applicable rules of practice and
procedure effective thereunder (7 CFR
part 900), a public hearing was held
upon the proposed amendments to
Marketing Order No. 920 (7 CFR part
920), regulating the handling of
kiwifruit grown in California.

Upon the basis of the evidence
introduced at such hearing and the
record thereof it is found that:

(1) The marketing order, as amended,
and as hereby further amended, and all
of the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

(2) The marketing order, as amended,
and as hereby further amended,
regulates the handling of kiwifruit
grown in the production area in the
same manner as, and is applicable only
to persons in the respective classes of,
commercial and industrial activity
specified in the marketing order upon
which hearings have been held;

(3) The marketing order, as amended,
and as hereby further amended, is
limited in application to the smallest
regional production area which is



Federal Register/Vol. 75, No. 124/ Tuesday, June 29, 2010/Rules and Regulations

37291

practicable, consistent with carrying out
the declared policy of the Act, and the
issuance of several orders applicable to
subdivision of the production area
would not effectively carry out the
declared policy of the Act;

(4) The marketing order, as amended,
and as hereby further amended,
prescribes, insofar as practicable, such
different terms applicable to different
parts of the production area as are
necessary to give due recognition to the
differences in the production and
marketing of kiwifruit grown in the
production area; and

(5) All handling of kiwifruit grown in
the production area is in the current of
interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

(b) Determinations

It is hereby determined that:

(1) Handlers (excluding cooperative
associations of growers who are not
engaged in processing, distributing, or
shipping kiwifruit covered by the order
as hereby amended) who, during the
period August 1, 2008, through July 31,
2009, handled 50 percent or more of the
volume of such kiwifruit covered by the
order, as hereby amended, have not
signed an amended marketing
agreement; and

(2) The issuance of this amendatory
order, further amending the aforesaid
order, is favored or approved by at least
two-thirds of the growers who
participated in a referendum and who,
during the period August 1, 2008,
through July 31, 2009 (which has been
determined to be a representative
period), have been engaged within the
production area in the production of
kiwifruit for market, such producers
having also produced for market at least
two-thirds of the volume of such
commodity represented in the
referendum.

(3) In the absence of a signed
marketing agreement, the issuance of
this amendatory order is the only
practical means pursuant to the
declared policy of the Act of advancing
the interests of kiwifruit growers in the
production area.

Order Relative to Handling of Kiwifruit
Grown in California

It is therefore ordered, That on and
after the effective date hereof, all
handling of kiwifruit grown in
California shall be in conformity to, and
in compliance with, the terms and
conditions of the said order as hereby
amended as follows:

Certain provisions of proposals
contained in Material Issue numbers 1,
2, and 4 of the proposed order amending

the order contained in the
Recommended Decision issued by the
Administrator on November 5, 2009,
and published in the Federal Register
on November 12, 2009, shall be and are
the terms and provisions of this order
amending the order and set forth in full
herein.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR Part 920 is amended as
follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 2. Revise §920.12 to read as follows:

§920.12 District

District means the applicable one of
the following described subdivisions of
the production area or such other
subdivision as may be prescribed
pursuant to § 920.31:

(a) District 1 shall include Butte,
Sutter, and Yuba Counties.

(b) District 2 shall include Tulare
County.

(c) District 3 shall include all counties
within the production area not included
in Districts 1 and 2.

m 3. Revise §920.20 to read as follows:

§920.20 Establishment and membership.

There is hereby established a
Kiwifruit Administrative Committee
consisting of 12 members, each of whom
shall have an alternate who shall have
the same qualifications as the member
for whom he or she is an alternate. The
12-member committee shall be made up
of the following: One public member
(and alternate), and eleven members
(and alternates). With the exception of
the public member and alternate, all
members and their respective alternates
shall be growers or employees of
growers. In accordance with §920.31(1),
district representation on the committee
shall be based upon the previous five-
year average production in the district
and shall be established so as to provide
an equitable relationship between
membership and districts. The
committee may, with the approval of the
Secretary, provide such other allocation
of membership as may be necessary to
assure equitable representation.

m 4.In §920.22, revise the first sentence
of paragraph (a) to read as follows:

§920.22 Nomination.

(a) Except as provided in paragraph
(b) of this section, the committee shall
hold, or cause to be held, not later than
June 1 of each year in which
nominations are made, or such other
date as may be specified by the
Secretary, a meeting or meetings of
growers in each district for the purpose
of designating nominees to serve as
grower members and alternates on the

committee. * * *
* * * * *

m 5. Revise paragraph (b) of §920.32 to
read as follows:

§920.32 Procedure.
* * * * *

(b) Committee meetings may be
assembled or held by telephone, video
conference, or other means of
communication. The committee may
vote by telephone, facsimile, or other
means of communication. Votes by
members or alternates present at
assembled meetings shall be cast in
person. Votes by members or alternates
participating by telephone or other
means of communication shall be by
roll call; Provided, That a video
conference shall be considered an
assembled meeting, and votes by those
participating through video conference
shall be considered as cast in person.

Dated: June 24, 2010.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-15744 Filed 6-28-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2009-1183; Airspace
Docket No. 09-ASW-38]

Amendment of Class E Airspace;
Osceola, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Osceola, AR.
Decommissioning of the Osceola non-
directional beacon (NDB) at Osceola
Municipal Airport has made this action
necessary to enhance the safety and
management of Instrument Flight Rule
(IFR) operations at the airport.

DATES: Effective date 0901 UTC,
September 23, 2010. The Director of the
Federal Register approves this
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incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On February 10, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Osceola, AR,
reconfiguring controlled airspace at
Osceola Municipal Airport (75 FR 6594)
Docket No. FAA-2009-1183. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace for the
Osceola, AR area. Decommissioning of
the Osceola NDB and cancellation of the
NDB approach at Osceola Municipal
Airport has made this action necessary
for the safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in

Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Osceola Municipal Airport,
Osceola, AR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW AR E5 Osceola, AR [Amended]
Osceola Municipal Airport, AR
(Lat. 35°41°28” N., long. 90°00°36” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Osceola Municipal Airport.

Issued in Fort Worth, Texas, on June 16,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-15671 Filed 6—28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-0085; Airspace
Docket No. 10-ACE-1]

Amendment of Class E Airspace;
Cherokee, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Cherokee, IA.
Decommissioning of the Pilot Rock non-
directional beacon (NDB) at Cherokee
County Regional Airport, Cherokee, IA
has made this action necessary to
enhance the safety and management of
Instrument Flight Rule (IFR) operations
at the airport.

DATES: Effective date 0901 UTC,
September 23, 2010. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR Part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On April 7, 2010, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace for Cherokee, IA, reconfiguring
controlled airspace at Cherokee County
Regional Airport (75 FR 17637) Docket
No. FAA-2010-0085. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the
Cherokee, IA area. Decommissioning of
the Pilot Rock NDB and cancellation of
the NDB approach at Cherokee County
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Regional Airport has made this action is
necessary for the safety and
management of IFR operations at the
airport. Adjustment to the geographic
coordinates also will be made in
accordance with the FAA’s National
Aeronautical Charting Office.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Cherokee County
Regional Airport, Cherokee, IA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE IA E5 Cherokee, IA [Amended]
Cherokee County Regional Airport, IA
(Lat. 42°43’52” N., long. 95°33'22” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Cherokee County Regional Airport.

Issued in Fort Worth, Texas, on June 16,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-15674 Filed 6-28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0190; Airspace
Docket No. 09—-ASW-5]

Establishment of Class E Airspace;
Hamilton, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Hamilton, TX to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Hamilton
Municipal Airport, Hamilton, TX. The
FAA is taking this action to enhance the
safety and management of Instrument
Flight Rule (IFR) operations at the
airport.

DATES: Effective date: 0901 UTC,
September 23, 2010. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR Part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On April 21, 2010, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend Class E
airspace for Hamilton, TX, creating
additional controlled airspace at
Hamilton Municipal Airport (75 FR
20794) Docket No. FAA-2009-0190.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9T signed
August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
adding additional Class E airspace
extending upward from 700 feet above
the surface to accommodate SIAPs at
Hamilton Municipal Airport, Hamilton,
TX. This action is necessary for the
safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
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of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Hamilton
Municipal Airport, Hamilton, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW TX E5 Hamilton, TX [Amended]

Hamilton Municipal Airport, TX

(Lat. 31°39'57” N., long. 98°08’55” W.)
Hamilton NDB

(Lat. 31°37°13” N., long. 98°08’51” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Hamilton Municipal Airport, and
within 3.7 miles each side of the 009° bearing
from the airport extending from the 6.4-mile
radius to 8.6 miles north of the airport, and
within 4 miles each side of the 189° bearing
from the airport extending from the 6.4-mile
radius to 9.6 miles south of the airport, and
within 8 miles east and 4 miles west of the
170° bearing from the Hamilton NDB
extending from the NDB to 16 miles south of
the NDB.

Issued in Fort Worth, Texas on June 16,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-15672 Filed 6-28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2009-1135; Airspace
Docket No. 09-ANM-20]

Modification of Class E Airspace;
Kelso, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will amend
existing Class E airspace at Kelso, WA,
to accommodate aircraft using a new
Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
at Southwest Washington Regional
Airport. This will improve the safety
and management of Instrument Flight
Rules (IFR) operations at the airport.
DATES: Effective date, 0901 UTC,
September 23, 2010. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On April 19, 2010, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend
controlled airspace at Kelso, WA (75 FR
20322). Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9T signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying Class E airspace extending
upward from 700 feet above the surface,
at Southwest Washington Regional
Airport, providing adequate controlled
airspace to accommodate IFR aircraft
executing new RNAV GPS SIAP’s at the

airport. This action is necessary for the
safety and management of IFR
operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this rule, when promulgated,
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it provides
additional controlled airspace at
Southwest Washington Regional
Airport, Kelso, WA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71-DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
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signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM WA, ES Kelso, WA [Modified]

Southwest Washington Regional Airport, WA
(Lat. 46°07°05” N., long. 122°53'54” W.)

* * * * *

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Southwest Washington Regional
Airport, and 2.4 miles each side of the 290°
bearing of the airport extending 9.1 miles
west, and 4.3 miles each side of the 337°
bearing of the airport extending 22.2 miles
northwest, and 5.8 miles west and 3 miles
east of the 012° bearing of the airport
extending 18.2 miles north of the airport.

Issued in Seattle, Washington, on June 14,
2010.
Kevin Nolan,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2010-15436 Filed 6-28-10; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 312 and 314
[Docket No. FDA-2010-N-0010]

Change of Address; Abbreviated New
Drug Applications; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to update the address for
applicants to submit abbreviated new
drug applications (ANDAs) and ANDA
amendments, supplements, and
resubmissions. FDA is also updating the
address for ANDA applicants to submit
investigational new drug applications
(INDs) for in vivo bioavailability and
bioequivalence studies in humans that
are intended to support ANDAs. This
action is being taken to ensure accuracy
and clarity in the agency’s regulations.

DATES: This rule is effective August 1,
2010.

FOR FURTHER INFORMATION CONTACT:
Martin Shimer, Center for Drug
Evaluation and Research, Food and
Drug Administration, 7500 Standish PL.,

MPN II, Rockville, MD 20855, 240-276—
8675.

SUPPLEMENTARY INFORMATION: FDA is
amending 21 CFR 314.440(a)(2) to
update the address for applicants to
submit ANDAs and ANDA
amendments, supplements, and
resubmissions. FDA is also amending 21
CFR 312.140(a)(1) to update the address
for ANDA applicants to submit INDs for
in vivo bioavailability and
bioequivalence studies that are intended
to support ANDAs. The new address for
all these submissions is Office of
Generic Drugs (HFD-600), Center for
Drug Evaluation and Research, Food
and Drug Administration, Metro Park
North VII, 7620 Standish PI., Rockville,
MD 20855. This action is being taken to
ensure accuracy and clarity in the
agency’s regulations.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). FDA has determined that
notice and public comment are
unnecessary because this amendment to
the regulations provides only technical
changes to update an address for the
submission of ANDAs; ANDA
amendments, supplements, and
resubmissions; and INDs related to
ANDAs.

List of Subjects
21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.

21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 312
and 314 are amended as follows:

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

m 1. The authority citation for 21 CFR
part 312 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360bbb, 371; 42 U.S.C. 262.
§312.140 [Amended]

m 2. Section 312.140 is amended in
paragraph (a)(1) by removing “II, 7500”
and adding in its place “VII, 7620”.

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

m 3. The authority citation for 21 CFR
part 314 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

353, 355, 356, 3564, 356b, 356¢, 371, 374,
379e.

§314.440 [Amended]

m 4. Section 314.440 is amended in the
first sentence of paragraph (a)(2) by
removing “II, 7500 Standish Place., rm.
150” and adding in its place “VII, 7620
Standish PL.”.

Dated: June 23, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-15711 Filed 6-28—10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-305F]
RIN 1117-AB16

Control of Inmediate Precursor Used
in the lllicit Manufacture of Fentanyl as
a Schedule Il Controlled Substance

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final Rule.

SUMMARY: The Drug Enforcement
Administration (DEA) is designating the
precursor chemical, 4-anilino-N-
phenethyl-4-piperidine (ANPP) as an
immediate precursor for the schedule II
controlled substance fentanyl under the
definition set forth in 21 U.S.C. 802(23).
Furthermore, DEA is finalizing the
control of ANPP as a schedule II
substance under the Controlled
Substances Act (CSA), pursuant to the
authority in 21 U.S.C. 811(e), which
states that an immediate precursor may
be placed in the same schedule as the
controlled substance it produces,
without regard to the procedures
required by 21 U.S.C. 811(a) and (b) and
without regard to the findings required
by 21 U.S.C. 811(a) and 812(b).

ANPP is the immediate chemical
intermediary in the synthesis process
currently used by clandestine laboratory
operators for the illicit manufacture of
the schedule II controlled substance
fentanyl. In 2005 and 2006, the
distribution of illicitly manufactured
fentanyl caused an unprecedented
outbreak of hundreds of fentanyl-related
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overdoses in the United States. DEA
believes that the control of ANPP as a
schedule II controlled substance is
necessary to prevent its diversion as an
immediate chemical intermediary for
the illicit production of fentanyl.

DATES: This rulemaking becomes
effective August 30, 2010.

FOR FURTHER INFORMATION CONTACT:
Christine A. Sannerud, Ph.D., Chief,
Drug and Chemical Evaluation Section,
Office of Diversion Control, Drug
Enforcement Administration, 8701
Morrissette Drive, Springfield, VA
22152 at (202) 307—7183.

SUPPLEMENTARY INFORMATION: The DEA
is extremely concerned with the recent
increase in the illicit manufacture and
distribution of fentanyl, which has
resulted in hundreds of fentanyl-related
overdoses and fentanyl-related deaths in
several areas of the country. Therefore,
on April 9, 2008, DEA published a
Notice of Proposed Rulemaking (NPRM)
[73 FR 19175] to designate the precursor
chemical, 4-anilino-N-phenethyl-4-
piperidine (ANPP) as an immediate
precursor for the schedule II controlled
substance fentanyl under the definition
set forth in 21 U.S.C. 802(23). This
rulemaking finalizes that NPRM.

Under the immediate precursor
provision in 21 U.S.C. 811(e), DEA may
schedule an immediate precursor
“without regard to the findings required
by” section 811(a) or section 812(b) and
“without regard to the procedures”
prescribed by section 811(a) and (b).
Because of the authority in section
811(e), DEA need not address the
“factors determinative of control” in
section 811 or the findings required for
placement in schedule II in section
812(b)(2).

This rulemaking finalizes two actions.
It (1) designates the precursor chemical
ANPP as an immediate precursor for the
schedule II controlled substance
fentanyl under the definition set forth in
21 U.S.C. 802(23); and (2) controls
ANPP as a schedule II substance
pursuant to the authority in 21 U.S.C.
811(e).

Background

Fentanyl is a schedule II controlled
substance. Fentanyl and analogues of
fentanyl are the most potent opioids
available for human and veterinary use.
Fentanyl produces opioid effects that
are indistinguishable from morphine or
heroin, but fentanyl has a greater
potency and a shorter duration of
action. Fentanyl is approximately 50 to
100 times more potent than morphine
and 30 to 50 times more potent than
heroin, depending on the physiological

or behavioral measure, the route of
administration, and other factors.

The legitimate medical use of fentanyl
is for anesthesia and analgesia, but
fentanyl’s euphoric effects are highly
sought after by narcotic addicts.
Fentanyl can serve as a direct
pharmacological substitute for heroin in
opioid-dependent individuals. Fentanyl
is a very dangerous substitute for
heroin, however, because the amount
that produces a euphoric effect also
induces respiratory depression.
Furthermore, due to fentanyl’s greater
potency, illicit drug dealers have trouble
adjusting (“cutting”) pure fentanyl into
non-lethal dosage concentrations.
Heroin users similarly have difficulty
determining how much to take to get
their “high” and sometimes mistakenly
take a lethal quantity of the fentanyl.
Unfortunately, only a slight excess of
fentanyl can be, and is often, lethal
because the resulting level of respiratory
depression is sufficient to cause the user
to stop breathing.

Illicit Fentanyl-Related Deaths

In 2005 and 2006, DEA saw a sharp
increase in the seizures of illicit
fentanyl. The distribution of illicit
fentanyl or illicit fentanyl combined
with heroin or with cocaine (i.e., a
“speedball”) resulted in an outbreak of
hundreds of confirmed and suspected
fentanyl-related overdose deaths in the
United States since April 2005,
according to the Centers for Disease
Control and Prevention and medical
examiners representing numerous cities
and counties across the United States.
DEA terms fentanyl-related deaths
“suspected” until confirmed through the
completion of an autopsy, a positive
toxicological testing result for fentanyl
in the blood and the reporting of the
death to the DEA.

To address this emergency health
situation, DEA published an Interim
Final Rule, “Control of a Chemical
Precursor Used in the Illicit
Manufacture of Fentanyl as a List I
Chemical” (72 FR 20039, April 23,
2007), followed by a Final Rule (73 FR
43355, July 25, 2008), to control N-
phenethyl-4-piperidone (NPP), the
chemical precursor to ANPP, as a List I
chemical. As DEA discussed extensively
in that Interim Final Rule, at least 972
confirmed fentanyl-related deaths, and
162 suspected fentanyl-related deaths,
mostly in Delaware, Illinois, Maryland,
Michigan, Missouri, New Jersey, and
Pennsylvania were initially reported to
the DEA. The number of fentanyl-
related deaths significantly decreased
after October 2006 and continued at
lower levels following control of the
precursor NPP in 2007.

From the information and data
collected, there is a strong indication
that the fentanyl in these confirmed and
suspected fentanyl-related deaths is the
result of illicitly manufactured fentanyl,
rather than from fentanyl diverted from
legal pharmaceutical manufacturers.
Forensic testing of seized fentanyl drug
exhibits can identify manufacture
procedure markers such as
benzylfentanyl and ANPP. The forensic
data suggests that most of these
fentanyl-related deaths are from
fentanyl illicitly manufactured by the
procedure called the Siegfried method,
discussed in DEA’s Interim Final Rule,
which uses NPP/ANPP.

Synthesis of Fentanyl

DEA has determined from the forensic
testing of seized illicit fentanyl that two
primary synthesis routes (i.e., the
Janssen synthesis route and the
Siegfried method) are being used to
produce fentanyl clandestinely. In 1965,
Janssen Pharmaceutical patented the
original synthesis procedure for
fentanyl. The Janssen synthesis route is
difficult to perform and is beyond the
rudimentary skills of most clandestine
laboratory operators. Only individuals
who have acquired advanced chemistry
knowledge and skills have successfully
used this synthesis route. Forensic
laboratories can determine whether
fentanyl was manufactured illicitly by
the Janssen route by detecting the
impurity benzylfentanyl in the tested
fentanyl drug exhibit.

In the early 1980s, an alternate route
for fentanyl synthesis was published in
the scientific literature; it uses N-
phenethyl-4-piperidone (NPP) as the
starting material. The NPP synthesis
route is described on the Internet and is
referred to as the Siegfried method. The
chemical intermediary ANPP is
produced during the synthesis and is
the immediate precursor used in the
illicit manufacture of fentanyl in the last
stage of the Siegfried method. The
Chemical Abstracts Service Registry
Number® (CASRN) for ANPP is 21409—
26-7. The detection of the impurity 4-
anilino-N-phenethyl-4-piperidine
(ANPP) without the presence of
benzylfentanyl in the fentanyl drug
exhibit suggests that the fentanyl was
manufactured by the Siegfried method
(or a modified version) that produces

1The Chemical Abstracts Service Registry
Number (CASRN) is created by the Chemical
Abstracts Service (CAS) Division of the American
Chemical Society and is part of an automated
information system housing data and information
on specific, definable chemical substances. The
CASRN provides consistent and unambiguous
identification of chemicals and facilitates sharing of
chemical information.
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the precursor ANPP and then converts
ANPP directly to fentanyl. (A small
amount of ANPP is not consumed in the
last reaction in the synthesis, and thus

a trace amount of ANPP remains in the
fentanyl.)

The increase in street-level fentanyl
may be the result of the relative ease
with which fentanyl can be produced
via the Siegfried method and the
widespread distribution of the Siegfried
method on the Internet. Preliminary
data indicate that the majority of the
deaths in the 2005-2006 fentanyl
outbreak have resulted from the
distribution of illicit fentanyl made by
the Siegfried method and marked by
traces of ANPP rather than
benzylfentanyl.

Role of ANPP in Synthesis of Fentanyl

Since 2000, four of the five domestic
fentanyl clandestine laboratories seized
by law enforcement agents have used
the Siegfried method or a modified
version of the Siegfried method in
manufacturing fentanyl. The amount of
illicit fentanyl and precursor chemicals
found at these four laboratories could
have generated a total of 5,800 grams of
illicit fentanyl. Since fentanyl is potent
in sub-milligram quantities, the
subsequent “cutting” of 5,800 grams of
illicit fentanyl would be sufficient to
make about 46 million fentanyl doses.

The precursor chemical NPP is the
starting material utilized in the Siegfried
method of synthesizing fentanyl, both in
industry and in illicit drug laboratories.
Under a separate rulemaking first
published as an interim rule on April
23, 2007 (72 FR 20039), followed by a
final rule on July 25, 2008 (73 FR
43355), DEA has controlled the
precursor NPP as a List I chemical
under the regulatory control provisions
of the CSA (21 CFR part 1300).

During the production process, the
starting material, NPP, is subjected to a
series of chemical reactions in order to
produce the intermediary chemical
ANPP. The ANPP is then subjected to a
simple chemical reaction resulting in
the synthesis of fentanyl. DEA has not
identified any industrial uses for ANPP
and believes that ANPP is only
produced as a chemical intermediary in
the production of fentanyl, either in the
legitimate production of pharmaceutical
fentanyl or the illicit production of
fentanyl in clandestine laboratories.
ANPP is, therefore, an immediate
chemical intermediary in the synthesis
of fentanyl and is produced primarily
for this purpose.

DEA is controlling ANPP as a
schedule II controlled substance in an
effort to prevent its use in production of
illicit fentanyl. DEA believes control is

necessary to prevent unscrupulous
chemists from synthesizing and
distributing ANPP (as an unregulated
material), and selling it through the
Internet and other channels to
individuals who may wish to acquire an
unregulated precursor for fentanyl
synthesis. DEA believes this action is
also advisable in order to deter the theft
of ANPP from legitimate pharmaceutical
firms where it is generated in the course
of fentanyl production. It has been
determined by DEA’s Office of Forensic
Sciences that ANPP can also be
produced through synthetic pathways
that do not require NPP as the starting
material. Therefore, DEA believes that
controlling ANPP directly is necessary
to prevent the illicit production of
fentanyl.

Designation as an Immediate Precursor

Under 21 U.S.C. 811(e), the Attorney
General may place an immediate
precursor into the same schedule as the
controlled substance that the immediate
precursor is used to make. The
substance must meet the requirements
of an immediate precursor under 21
U.S.C. 802(23). The term “immediate
precursor” as defined in 21 U.S.C.
802(23) means a substance:

(A) Which the Attorney General has found
to be and by regulation designated as being
the principal compound used, or produced
primarily for use, in the manufacture of a
controlled substance;

(B) which is an immediate chemical
intermediary used or likely to be used in the
manufacture of such controlled substance;
and

(C) the control of which is necessary to
prevent, curtail, or limit the manufacture of
such controlled substance.

DEA finds that ANPP meets the three
criteria for the definition of an
immediate precursor under 21 U.S.C
802(23). First, DEA finds that ANPP is
produced primarily for use in the
manufacture of the schedule II
controlled substance fentanyl. As stated
in the preceding section, under the
Siegfried method, ANPP is typically
produced from the starting material NPP
and is then subjected to a simple one-
step chemical reaction to obtain the
schedule II controlled substance
fentanyl. DEA has not identified any
industrial or other uses for ANPP and
believes that it is produced primarily
during the synthesis of fentanyl.

Second, DEA finds that ANPP is an
immediate chemical intermediary used
in the manufacture of the controlled
substance fentanyl. As stated earlier,
ANPP is produced as an intermediary in
the fentanyl synthetic pathway. After it
is synthesized, the ANPP is subjected to

a simple chemical reaction that converts
it directly to fentanyl.

Third, DEA finds that controlling
ANPP is necessary to prevent, curtail,
and limit the unlawful manufacture of
the controlled substance fentanyl. As
noted above, DEA believes this action is
necessary to assist in preventing the
possible theft of ANPP from legitimate
pharmaceutical firms where it is a
chemical intermediary generated for
fentanyl production. As a schedule II
substance, ANPP will be safeguarded to
the same degree that pharmaceutical
firms now safeguard the fentanyl that
they produce. DEA believes this
increased level of security is necessary
to prevent diversion of ANPP.

As noted previously, ANPP can also
be produced through synthetic
pathways that do not require NPP as the
precursor material. Accordingly, DEA
believes control is necessary to prevent
unscrupulous chemists from
synthesizing ANPP and selling it (as an
unregulated material) through the
Internet and other channels to
individuals who may wish to acquire an
unregulated precursor for fentanyl
synthesis, in order to circumvent the
regulation of NPP as a List I chemical.

DEA believes that the control of ANPP
is necessary to prevent its production
and use in the illicit production of
fentanyl. Therefore, DEA is designating
ANPP as an immediate precursor of
fentanyl pursuant to 21 U.S.C. 802(23)
and 21 U.S.C. 811(e).

Placement in Schedule II—Findings
Required Under CSA Immediate
Precursor Provisions

Under the authority in 21 U.S.C.
811(e), once ANPP is designated as an
immediate precursor under 21 U.S.C.
802(23), it may be placed directly into
schedule II (or a schedule with a higher
numerical designation). The immediate
precursor provision in 21 U.S.C. 811(e)
permits DEA to schedule an immediate
precursor “without regard to the
findings required by” section 811(a) or
section 812(b) and “without regard to
the procedures” prescribed by section
811(a) and (b). Accordingly, DEA need
not address the “factors determinative of
control” in section 811(c) 2 or the

2Under administrative scheduling of a substance
pursuant to 21 U.S.C. 811(c), DEA must consider
the “factors determinative of control.” The DEA
must consider the following factors with respect to
each drug or other substance proposed to be
controlled in a schedule:

(1) Its actual or relative potential for abuse;

(2) Scientific evidence of its pharmacological
effect, if known;

(3) The state of current scientific knowledge
regarding the drug or other substance;

(4) Its history and current pattern of abuse;

Continued
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findings required for placement in
schedule II in section 812(b)(2).3

Based on the finding that ANPP is an
“immediate precursor” for fentanyl, DEA
is hereby placing ANPP directly into
schedule II.

NPRM Comments

As part of this NPRM, DEA solicited
comments and requested information on
any possible legitimate uses of ANPP
unrelated to fentanyl (including
industrial uses) to assess the potential
commercial impact of scheduling ANPP.
DEA solicited input from all potentially
affected parties regarding: (1) The types
of legitimate industries using ANPP; (2)
the legitimate uses of ANPP; (3) the size
of the domestic market for ANPP; (4) the
number of manufacturers of ANPP; (5)
the number of distributors of ANPP; (6)
the level of import and export of ANPP;
(7) the potential burden these proposed
regulatory controls of ANPP may have
on legitimate commercial activities; (8)
the potential number of individuals/
firms that may be adversely affected by
these proposed regulatory controls
(particularly with respect to the impact
on small businesses); and (9) any other
information on the manner of
manufacturing, distribution,
consumption, storage, disposal, and
uses of ANPP by industry and others.
DEA invited all interested parties to
provide any information on any
legitimate uses of ANPP in industry,
commerce, academia, research and
development, or other applications.

In response to the NPRM, DEA
received only one comment. The
commenter expressed concerns that the
Aggregate Production Quotas for ANPP
would need to take into account
production losses that are inherent in
the manufacture of fentanyl.
Additionally, the commenter expressed
concerns that the effective date of the
rulemaking may adversely impact the
timetable for production of fentanyl,
since manufacturers would be required
to obtain ANPP registrations and

(5) The scope, duration, and significance of
abuse;

(6) What, if any, risk there is to the public health;

(7) Its psychic or physiological dependence
liability; and

(8) Whether the substance is an immediate
precursor of a substance already controlled.

21 U.S.C. 811(e) specifies that none of these
factors must be considered, however, in the control
of an “immediate precursor.”

3The findings for schedule II include (A) the drug
or other substance has a high potential for abuse;
(B) the drug or other substance has a currently
accepted medical use in treatment in the United
States or a currently accepted medical use with
severe restrictions; and (C) abuse of the drug or
other substance may lead to severe psychological or
physical dependence.

manufacturing quotas prior to being able
to produce fentanyl.

In response to this comment, DEA
recognizes that the ANPP Aggregate
Production Quota must be established at
a level that allows adequate production
losses. Additionally, DEA is aware of
the concerns of fentanyl manufacturers
and will use its best efforts to minimize
the impact of the new ANPP regulations
on the legitimate production of fentanyl
for medical use. Any person who
manufactures, distributes, imports,
exports, engages in research or conducts
instructional activities with ANPP, or
who desires to manufacture, distribute,
import, export, engage in instructional
activities or conduct research with
ANPP, must be registered to conduct
such activities in accordance with part
1301 of Title 21 of the Code of Federal
Regulations. Current bulk
manufacturers, importers, and exporters
of ANPP must submit an application for
registration or an application to amend
an existing registration to include ANPP
on or before August 30, 2010 and may
continue their activities until DEA has
approved or denied that application.

Requirements for Handling Schedule II
Substances

This rulemaking finalizes two actions.
It (1) designates the precursor chemical
ANPP as an immediate precursor for the
schedule II controlled substance
fentanyl under the definition set forth in
21 U.S.C. 802(23); and (2) controls
ANPP as a schedule II substance
pursuant to the authority in 21 U.S.C.
811(e).

The scheduling of ANPP as an
immediate precursor will subject ANPP
to all of the regulatory controls and
administrative, civil, and criminal
sanctions applicable to the manufacture,
distribution, dispensing, importing, and
exporting of a schedule II controlled
substance.

DEA has not identified any legitimate
industrial use for ANPP, other than its
role as an intermediary chemical in the
production of fentanyl by the
pharmaceutical industry. If ANPP is
used only to manufacture fentanyl, the
regulation of ANPP as an immediate
precursor will not represent a new,
major regulatory burden because
fentanyl manufacturers have already
implemented the CSA requirements for
schedule II substances. For example,
since fentanyl is a schedule II controlled
substance, these firms will already be
schedule II registrants and will already
have adequate schedule II security. As
a result of this rulemaking, these firms
will need to begin storing ANPP under
the same security controls already used
for the final product fentanyl. The

impact upon legitimate industry of
controlling ANPP as a schedule II
substance should be minimal. The
regulatory requirements will include the
following:

Registration. Any person who
manufactures, distributes, imports,
exports, engages in research or conducts
instructional activities with ANPP, or
who desires to manufacture, distribute,
import, export, engage in instructional
activities or conduct research with
ANPP, must be registered to conduct
such activities in accordance with 21
CFR part 1301. Current bulk
manufacturers, importers and exporters
of ANPP must submit an application for
registration or an application to amend
an existing registration to include ANPP
on or before August 30, 2010 and may
continue their activities until DEA has
approved or denied that application.

Security. ANPP will be subject to
schedule II security requirements. To
prevent diversion, ANPP will have to be
manufactured, distributed, and stored in
accordance with the standards for
physical security and the operating
procedures set forth in 21 CFR 1301.71,
1301.72(a), (c), and (d), 1301.73,
1301.74, 1301.75(b) and (c), 1301.76,
and 1301.77.

This rule does not establish any new
security requirements for schedule II
controlled substances. The following
existing security requirements are
provided for informational purposes
only.

Existing DEA physical security
regulations require that, for schedule I
and II controlled substances, raw
material, bulk materials awaiting further
processing, and finished products be
stored in either a safe or steel cabinet (if
the quantity is small) or in a vault (21
CFR 1301.72). DEA regulations set forth
specific requirements regarding these
structures. Controlled substances must
be stored in these facilities during the
manufacturing process except where a
continuous manufacturing process
should not be interrupted (21 CFR
1301.73). Secure storage areas are
required to have an alarm system which,
upon attempted unauthorized entry,
shall transmit a signal directly to a
central protection company or to a local
or state police agency which has a legal
duty to respond, or a 24-hour control
station operated by the registrant, or
other protection as approved by DEA
(21 CFR 1301.72(a)(1)(iii),
1301.72(a)(3)(iv)). The controlled
substances storage areas are required to
be accessible only to an absolute
minimum number of specifically
authorized employees (21 CFR
1301.72(d)). When it is necessary for
other personnel or guests to be present



Federal Register/Vol. 75, No. 124/ Tuesday, June 29, 2010/Rules and Regulations

37299

in, or pass through, such secure areas,
the registrant shall provide for adequate
observation of the area by an employee
(21 CFR 1301.72(d), 1301.73(c)).

Labeling and Packaging. All labels
and labeling for commercial containers
of ANPP that are distributed will be
required to comply with the
requirements of 21 CFR 1302.03—
1302.07.

Quotas. Quotas for ANPP will be
established pursuant to 21 CFR part
1303.

Inventory. Every registrant who
possesses any quantity of ANPP will be
required to keep an inventory of all
stocks of the substance on hand
pursuant to 21 CFR 1304.03, 1304.04
and 1304.11.

Records. All registrants will be
required to keep records pursuant to 21
CFR 1304.03, 1304.04, and 1304.21—
1304.23.

Reports. All registrants will be
required to submit reports in accordance
with 21 CFR 1304.33.

Orders. All registrants involved in the
distribution of ANPP will be required to
comply with the order requirements of
21 CFR part 1305.

Importation and Exportation. All
registrants involved in the importation
and exportation of ANPP will be
required to comply with 21 CFR part
1312.

Prescriptions. All prescriptions for
ANPP or prescriptions for products
containing ANPP will be required to be
issued pursuant to 21 CFR 1306.03—
1306.06 and 21 CFR §§ 1306.11—
1306.15.

Criminal Liability. Any activity with
ANPP in violation of or not authorized
under the Controlled Substances Act or
the Controlled Substances Import and
Export Act will be unlawful and
potentially subject to criminal penalties
(21 U.S.C. 841-863 and 959-964).

Regulatory Certifications

Regulatory Flexibility and Small
Business Concerns

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires agencies to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
an agency finds that there is a
significant economic impact on a
substantial number of small entities, the
agency must consider whether
alternative approaches could mitigate
the impact on small entities. The size
criteria for small entities are defined by
the Small Business Administration in 13
CFR 121.201.

DEA has not identified any legitimate
industrial use for ANPP, other than its

role as an intermediary chemical in the
production of fentanyl by the
pharmaceutical industry. DEA has not
identified any firms that import, export,
or distribute ANPP. If ANPP is used
only to manufacture fentanyl, the
potential regulation of ANPP as an
immediate precursor will not represent
a new, major regulatory burden, because
fentanyl manufacturers have already
implemented the CSA requirements for
the handling of schedule II substances.
Consequently, DEA believes this rule
will not have a significant economic
impact on a substantial number of small
entities. DEA did not receive any
comments suggesting that this rule will
result in a significant economic impact
on any small entities.

Executive Order 12866

The Deputy Administrator certifies
that this rulemaking has been drafted in
accordance with the principles in
Executive Order 12866 § 1(b). It has
been determined that this is “a
significant regulatory action.” Therefore,
this action has been reviewed by the
Office of Management and Budget.

DEA is regulating ANPP as a schedule
II substance. Any person manufacturing,
distributing, dispensing, conducting
research with, importing, or exporting
ANPP will have to register each location
where ANPP is handled, maintain
records of transactions involving ANPP,
and take steps to ensure that inventories
are secure (e.g., stored in sealed
containers in areas where access can be
controlled or monitored). DEA has not
identified any domestic chemical
companies that distribute ANPP, other
than the production as an intermediate
during the manufacture of fentanyl.
Such manufacturers are already
registered with DEA for the schedule II
drug fentanyl.

Executive Order 12988

This regulation meets the applicable
standards set forth in §§ 3(a) and 3(b)(2)
of Executive Order 12988 Civil Justice
Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local, and tribal

governments, in the aggregate, or by the
private sector, of $120,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions are deemed necessary under the
provisions of the Unfunded Mandates
Reform Act of 1995.

Congressional Review Act

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in cost or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

m For the reasons set out above, 21 CFR
part 1308 is amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b)
unless otherwise noted.

m 2. Section 1308.12 is amended by
adding a new paragraph (g)(3) to read as
follows:

§1308.12 Schedule Il.

* * * *

ORI
(3) Immediate precursor to fentanyl:
(i) 4-anilino-N-phenethyl-4-piper-
idine (ANPP)
(ii) [Reserved]
Dated: June 19, 2010.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 2010-15520 Filed 6—28-10; 8:45 am]
BILLING CODE 4410-09-P

8333
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-313F]
RIN 1117-AB26

Correction of Code of Federal
Regulations: Removal of Temporary
Listing of Benzylfentanyl and
Thenylfentanyl as Controlled
Substances

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice

ACTION: Final rule.

SUMMARY: This rulemaking corrects Title
21 Code of Federal Regulations (CFR) by
deleting regulations which list the
substances benzylfentanyl and
thenylfentanyl as being temporarily
subject to schedule I controls under the
emergency scheduling provisions of the
Controlled Substances Act (CSA). The
temporary scheduling of benzylfentanyl
and thenylfentanyl expired on
November 29, 1986. DEA determined
that these compounds were both
essentially inactive, with no evidence of
abuse potential. As such, these
compounds are no longer schedule I
controlled substances and all references
to these compounds are being deleted
from DEA regulations.

DATES: This rulemaking becomes
effective June 29, 2010.

FOR FURTHER INFORMATION CONTACT:
Christine A. Sannerud, PhD, Chief, Drug
and Chemical Evaluation Section, Office
of Diversion Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, VA 22152 at (202) 307—
7183.

SUPPLEMENTARY INFORMATION: The CSA
was amended by the Comprehensive
Crime Control Act of 1984 (Pub. L.98—
473) which became effective on October
12, 1984. This Act included a provision
(21 U.S.C. 811(h)) which allows the
DEA Administrator to place a substance,
on a temporary basis, into schedule I
when necessary to avoid an imminent
hazard to the public safety. This
emergency scheduling authority permits
scheduling a substance that is not
currently controlled, is being abused,
and is a risk to the public health while
the formal rulemaking procedures

(21 U.S.C. 811) described in the CSA are
being conducted. A temporary
scheduling order may be issued for one

(1) N-[1-benzyl-4-piperidyl]-N-phenylpropanamide (benzylfentanyl), its optical isomers, salts and salts of isomers
(2) N-[1-(2-thienyl)methyl-4-piperidyl]-N-phenylpropanamide (thenylfentanyl), its optical isomers, salts and salts of isomers

year with a possible extension of up to
six months if formal scheduling
procedures have been initiated. The
proposal and order are published in the
Federal Register as are the proposals
and orders for formal scheduling. The
emergency scheduling authority was
given to DEA in an effort to streamline
the scheduling process in response to
the growing problem of controlled
substance analogues (“designer drugs”).

On October 29, 1985, DEA published
a Final Rule (50 FR 43698) which
temporarily placed Acetyl-alpha-
methylfentanyl, Alpha-
methylthiofentanyl, Beta-
hydroxyfentanyl, Beta-hydroxy-3-
methylfentanyl, 3-Methylthiofentanyl,
Thiofentanyl, Benzylfentanyl and
Thenylfentanyl into schedule I of the
CSA. This control action became
effective on November 29, 1985.

These substances were emergency
scheduled based on their appearance in
the illicit market, their similarity in
chemical structure to that of controlled
substances, and the likelihood that they
would produce pharmacological effects
similar to those of prototypic schedule
I or II substances. Often there is no
biological data available prior to the
emergency control of illicitly produced
and abused substances. Therefore,
information derived from structure-
activity relationship considerations
plays an important role in emergency
scheduling. To keep an emergency
scheduled substance in schedule I, DEA
must initiate traditional scheduling
procedures (21 U.S.C. 811) for that
substance during the one year period in
which it is emergency controlled and
complete the action before the
expiration of 18 months. The time
limitations of emergency scheduling
underscore the need for timely abuse
liability data and the need to determine
the most efficient tests to provide the
data necessary to make permanent
scheduling decisions. During the one-
year temporary scheduling period, DEA
must acquire sufficient data to make a
determination as to whether the
emergency scheduled substance should
remain under the CSA. Often the
substances have never been studied nor
are they available for study. DEA, as
soon as possible after identifying a
newly abused substance, provides for
the synthesis of this substance for
analytical reference standards and
biological testing. Only then can the
appropriate pharmacological and abuse
liability tests be conducted.

In an effort to assess the addiction
liability of these compounds, DEA
contracted studies of each of the
temporarily scheduled fentanyl
compounds at the University of
Michigan Medical School in Ann Arbor
and at the Medical College of Virginia
in Richmond. The studies indicated that
while most of the fentanyl compounds
had abuse liability profiles that
warranted control, two of these
temporarily scheduled compounds
(benzylfentanyl and thenylfentanyl) did
not have an addiction-forming or
addiction-sustaining liability similar to
morphine.

Based on the results of these studies,
on November 28, 1986, the DEA
extended the temporary scheduling of
six of these substances in schedule I.
However, benzylfentanyl and
thenylfentanyl were specifically omitted
from this extension (and any future
permanent control) because the
pharmacological and biological testing
of the substances, which included
assessment of morphine-like activity,
addiction liability, and analgesic effect,
indicated that the compounds were both
essentially inactive, with no evidence of
abuse potential.

Both of these substances were
temporarily controlled because they
were initially found in street samples
with other fentanyl analogues and were
most likely unreacted intermediates in
the synthesis of the target fentanyl
analogues. The DEA, having concluded
that these two drugs lacked morphine-
like addictive properties, allowed the
temporary regulation of benzylfentanyl
and thenylfentanyl to expire on
November 29, 1986. Therefore, these
two substances were no longer regulated
as controlled substances upon that date.
In contrast, however, DEA chose to
extend temporary control of the other
four fentanyl compounds in a Final Rule
published November 26, 1986 (51 FR
42834) and permanently controlled
them in a Final Rule published May 29,
1987 (52 FR 20070).

Action of This Rulemaking

After the temporary listing of
benzylfentanyl and thenylfentanyl
expired in November of 1986, these
compounds were no longer controlled
under the CSA. However, DEA never
deleted 21 CFR 1308.11(g)(1) and (g)(2)
that reference the listing of these
compounds temporarily in schedule I.
This rulemaking hereby corrects the
CFR to delete 21 CFR 1308.11(g)(1) and
(g)(2) which previously stated:
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This action therefore corrects part
1308 to remove any reference to control
of benzylfentanyl and thenylfentanyl in
schedule L

Regulatory Certifications

Administrative Procedure Act (5 U.S.C.
553)

An agency may find good cause to
exempt a rule from certain provisions of
the Administrative Procedure Act (5
U.S.C. 553), including notice of
proposed rulemaking and the
opportunity for public comment, if it is
determined to be unnecessary,
impracticable, or contrary to the public
interest. The temporary placement of
benzylfentanyl and thenylfentanyl in
Schedule I expired on November 29,
1986. The substances were never
scheduled and should have been
removed from Title 21 of the Code of
Federal Regulations, part 1308. This
Final Rule corrects this by removing
benzylfentanyl and thenylfentanyl from
the listing of controlled substances in
schedule I. As this Final Rule makes a
technical correction by removing
benzylfentanyl and thenylfentanyl from
the Code of Federal Regulations, DEA
finds it unnecessary and impracticable
to permit public notice and comment.
Therefore, DEA is publishing this
document as a final rule. Further, as the
removal of these substances prevents
confusion about the scheduling of these
substances, DEA finds there is good
cause to make this final rule effective
immediately upon publication.

Regulatory Flexibility Act

The Deputy Administrator hereby
certifies that this rulemaking has been
drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
601-612), and by approving it certifies
that this regulation will not have a
significant economic impact upon a
substantial number of small entities.
This action removes the substances
benzylfentanyl and thenylfentanyl from
the schedules of controlled substances.
These substances were temporarily
scheduled in 1985 under the emergency
scheduling provisions (21 U.S.C. 811, 21
CFR 1308.11(g)) and that temporary
scheduling expired on November 29,
1986; however, the substances were
never removed from the listing.

Executive Order 12866

The Deputy Administrator certifies
that this rulemaking has been drafted in
accordance with the principles in
Executive Order 12866 § 1(b). It has
been determined that this is not “a
significant regulatory action.” Therefore,
this action has not been reviewed by the
Office of Management and Budget.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $120,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions are deemed necessary under the
provisions of the Unfunded Mandates
Reform Act of 1995.

Congressional Review Act

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in cost or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

m For the reasons set out above, 21 CFR
part 1308 is amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b)
unless otherwise noted.

m 2. Section 1308.11 is amended by
revising paragraph (g) to read as follows:

§1308.11 Schedule I.

* * * * *

(g) Temporary listing of substances
subject to emergency scheduling. Any

material, compound, mixture or
preparation which contains any
quantity of the following substances:
(1) [Reserved.]
(2) [Reserved.]

Dated: June 19, 2010.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 2010-15529 Filed 6—-28-10; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1310
[Docket No. DEA-222F]
RIN 1117-AA64

Exempt Chemical Mixtures Containing
Gamma-Butyrolactone

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Final rule.

SUMMARY: This rulemaking finalizes a
November 12, 2008, Notice of Proposed
Rulemaking in which DEA proposed
that chemical mixtures that are 70
percent or less gamma-butyrolactone
(GBL), by weight or volume, be
automatically exempt from regulatory
controls under the Controlled
Substances Act (CSA). DEA is seeking
through this rulemaking to exempt only
those chemical mixtures that do not
represent a significant risk of diversion.
This regulation makes GBL chemical
mixtures, in concentrations greater than
70 percent, subject to List I chemical
regulatory requirements of the CSA,
except if exempted through an existing
categorical exemption. DEA is taking
this action because there is a serious
threat to the public safety associated
with the ease by which GBL is
chemically converted to the schedule I
controlled substance gamma-
hydroxybutyric acid (GHB).

DEA recognizes that concentration
criteria alone cannot identify all
mixtures that warrant exemption. As a
result, DEA regulations provide for an
application process by which
manufacturers may obtain exemptions
from CSA regulatory controls for those
GBL chemical mixtures that are not
automatically exempt under the
concentration criteria.

DATES: This rulemaking becomes
effective July 29, 2010. Persons seeking
registration must apply on or before
July 29, 2010 to continue their business
pending final action by DEA on their
application.
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FOR FURTHER INFORMATION CONTACT:
Christine A. Sannerud, PhD, Chief, Drug
and Chemical Evaluation Section, Office
of Diversion Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, VA 22152; Telephone: (202)
307-7183.

SUPPLEMENTARY INFORMATION:

DEA’s Legal Authority

DEA implements the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, often referred to as the
Controlled Substances Act (CSA) and
Controlled Substances Import and
Export Act (21 U.S.C. 801 et seq.), as
amended. DEA publishes the
implementing regulations for these
statutes in Title 21 of the Code of
Federal Regulations (CFR), parts 1300 to
end. These regulations are designed to
ensure that there is a sufficient supply
of controlled substances for legitimate
medical purposes and to deter the
diversion of controlled substances to
illegal purposes. The CSA mandates that
DEA establish a closed system of control
for manufacturing, distributing, and
dispensing controlled substances. Any
person who manufactures, distributes,
dispenses, imports, exports, or conducts
research or chemical analysis with
controlled substances must register with
DEA (unless exempt) and comply with
the applicable requirements for the
activity. The CSA as amended also
requires DEA to regulate the
manufacture and distribution of
chemicals that may be used to
manufacture controlled substances.
Listed chemicals that are classified as
List I chemicals are important to the
manufacture of controlled substances.
Those classified as List II chemicals may
be used to manufacture controlled
substances.

Illicit Uses of Gamma-Butyrolactone

Gamma-Butyrolactone, or GBL, is a
chemical that is used as a precursor in
the illicit manufacture of the schedule I
controlled substance gamma-
hydroxybutyric acid, or GHB. GBL is a
necessary and important chemical
precursor in the clandestine synthesis of
GHB because, to date, no other chemical
has been identified as a substitute for
GBL in the clandestine process.
Congress recognized this and regulated
GBL as a List I chemical upon
enactment of Pub. L. 106-172, the
Hillory J. Farias and Samantha Reid
Date-Rape Drug Prohibition Act of 2000,
on February 18, 2000.

GBL and GHB induce a sense of
euphoria and intoxication and are
abused for their central nervous system
(CNS) depressant effect. An overdose
from GBL or GHB may result in

respiratory depression, coma, and even
death. Both substances have been
associated with drug-facilitated sexual
assaults. The Drug Abuse Warning
Network (DAWN) is a national
surveillance system operated by the
Substance Abuse and Mental Health
Services Administration (SAMHSA) to
monitor trends in drug emergency
department visits. SAMHSA collects
information on GHB and GBL separately
but reports GHB and GBL together in its
publications. This reflects the similar
threat to public safety and abuse
liability of GBL to GHB.

The conversion of GBL to GHB in a
clandestine laboratory is a simple one-
step process. Availability of GBL is the
determining factor in producing GHB,
not the execution of complicated
chemical procedures or having
sophisticated scientific equipment. GBL
is a unique chemical precursor. It can be
either converted into GHB by a simple
chemical reaction or efficiently
converted into GHB by the body upon
ingestion, thus producing the same
pharmacological effects as ingesting
GHB. For this reason, abusers or
predators seeking to use GBL on their
victims routinely substitute GBL for
GHB to obtain the same type of
intoxication.

Other Laws That Apply to GBL:
Controlled Substance Analogue
Provisions

Section 802(32)(B) of Title 21
provides that the designation of GBL, or
any other chemical, as a listed chemical
does not preclude a finding that the
chemical is a controlled substance
analogue under subparagraph (A) of the
definition 21 U.S.C. 802(32)(A).1 A
controlled substance analogue is treated,
for purposes of Federal law, as a
schedule I controlled substance to the

121 U.S.C. 802(32)(A) Except as provided in
subparagraph (C), the term “controlled substance
analogue” means a substance— (i) The chemical
structure of which is substantially similar to the
chemical structure of a controlled substance in
schedule I or II;

(ii) Which has a stimulant, depressant, or
hallucinogenic effect on the central nervous system
that is substantially similar to or greater than the
stimulant, depressant, or hallucinogenic effect on
the central nervous system of a controlled substance
in schedule I or II; or

(iii) With respect to a particular person, which
such person represents or intends to have a
stimulant, depressant, or hallucinogenic effect on
the central nervous system that is substantially
similar to or greater than the stimulant, depressant,
or hallucinogenic effect on the central nervous
system of a controlled substance in schedule I or
1L

(B) The designation of gamma butyrolactone or
any other chemical as a Listed chemical pursuant
to paragraph (34) or (35) does not preclude a finding
pursuant to paragraph (A) of this paragraph that the
chemical is a controlled substance analogue.

extent intended for human consumption
(21 U.S.C. 813). The analogue provision
of the CSA has been applied to
prosecute individuals who have
diverted GBL for human consumption.
Although a chemical commodity when
used by legitimate industry, diversion of
GBL is tantamount to diversion of a
schedule I controlled substance if
intended for human consumption.

Concern Over GBL-Containing
Chemical Mixtures

Prior to control as a List I chemical,
GBL had been sold under false pretenses
to disguise its intended use. Suppliers
pretended that GBL was being sold for
use as ink jet printer cleaners, room
deodorizers, and as educational kits
(which purport to demonstrate the
scientific principle of an exothermic
chemical reaction).

Since the designation of GBL as a List
I chemical in 2000, persons who
manufacture, distribute, import, or
export GBL must be registered with DEA
and maintain records of transactions in
GBL. These regulatory requirements
prevent unscrupulous persons from
freely distributing GBL. Persons without
a legitimate business need to
manufacture or distribute GBL do not
receive the required registration from
DEA. DEA believes that those wishing to
traffic GBL are less willing to purchase
GBL from DEA-approved registrants
who are required to maintain records
that are accessible to DEA.

DEA has observed the retail marketing
and promotion of chemical mixtures
containing GBL. Exempt chemical
mixtures containing GBL were sold as
cosmetic products and contained greater
than 99 percent GBL (along with dye(s),
fragrance(s), skin conditioners, and
other ingredients). DEA became aware
that persons were purchasing such
products for conversion to GHB or
directly ingesting these products for
their GBL content. Retailers reported
that they quickly sold out of these
products. DEA notified retailers of the
potential for abuse, which resulted in
the voluntary withdrawal of these
products from store shelves.
Manufacturers of said products stated
their intent to reformulate these
products.

DEA is concerned that legitimate
businesses may be unintentionally
contributing to the diversion of GBL.
Without regulatory controls, DEA is
unable to monitor distributions of such
chemical mixtures containing GBL,
since registration and recordkeeping
requirements do not apply. Regulation
of GBL chemical mixtures pursuant to
21 U.S.C. 802(39)(A)(vi) is necessary to
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reduce the threat to the public health
and safety.

Defining a Chemical Mixture

Title 21 U.S.C. 802(40) defines the
term “chemical mixture” as “a
combination of two or more chemical
substances, at least one of which is not
a List I chemical or a List II chemical,
except that such term does not include
any combination of a List I chemical or
a List II chemical with another chemical
that is present solely as an impurity.”
Therefore, a chemical mixture contains
any number of listed chemicals in
combination with any number of non-
listed chemicals.

DEA does not consider a chemical
mixture to mean the combination of a
listed chemical and an inert carrier. An
inert carrier is any chemical that does
not modify the function of the listed
chemical but is present to aid in the
delivery of the listed chemical.
Examples include, but are not limited
to, dilutions in water and the presence
of a carrier gas. For purposes of control
under the CSA, these examples would
be controlled as List I or List IT
chemicals, not as a chemical mixture
containing a List I or List IT chemical.

Past Regulations Regarding Chemical
Mixtures

The Chemical Diversion and
Trafficking Act of 1988 (Pub. L. 100—
690) (CDTA) created the legal definition
of a “chemical mixture” (21 U.S.C.
802(40)), and exempted chemical
mixtures from regulatory coverage. The
CDTA established 21 U.S.C.
802(39)(A)(v) to exclude “any
transaction in a chemical mixture” from
the definition of a “regulated
transaction.” The result of such
exemption was that it provided
traffickers with an unregulated source
for obtaining listed chemicals for use in
the illicit manufacture of controlled
substances.

The Domestic Chemical Diversion
Control Act of 1993 (Pub. L. 103-200)
(DCDCA), enacted in April 1994,
subjected all chemical mixtures
containing List I and List II chemicals to
CSA regulatory requirements, unless
such chemical mixtures were
specifically exempted by regulation.
The regulatory requirements include
recordkeeping, reporting, and security
for all regulated chemical mixtures with
the additional requirement of
registration for handlers of List I
chemical mixtures. The DCDCA also
provided the Attorney General with the
authority to establish regulations
exempting chemical mixtures from the
definition of a “regulated transaction,”
“based on a finding that the mixture is

formulated in such a way that it cannot
be easily used in the illicit production
of a controlled substance and that the
listed chemical or chemicals contained
in the mixture cannot be readily
recovered” (21 U.S.C. 802(39)(A)(vi)).

DEA treats all chemical mixtures
containing List I and List I chemicals as
non-regulated (upon the withdrawal of
its proposed rule “Implementation of the
Domestic Chemical Diversion Control
Act of 1993 (DCDCA)” (59 FR 51887,
October 13, 1994; withdrawn at 59 FR
63738, December 9, 1994)) until it
promulgates a final rule that identifies
chemical mixtures that are exempt for
each List I and List IT chemical. The
withdrawal sought to prevent the
immediate regulation of qualified
chemical mixtures, which was not
necessary and would impose an undue
burden on industry. It also provided
DEA the opportunity to gather
information to implement regulations
pursuant to 21 U.S.C. 802(39)(A)(vi).

In 2003, DEA published a Final Rule
(68 FR 23195, May 1, 2003) that
identified exempt mixtures containing
the chemicals ephedrine,
N-methylephedrine,
N-methylpseudoephedrine,
norpseudoephedrine,
phenylpropanolamine, and
pseudoephedrine, with an effective date
of June 2, 2003. In a second Final Rule
(69 FR 74957, December 15, 2004;
corrected at 70 FR 294, January 4, 2005,)
DEA promulgated regulations that
defined exempt chemical mixtures for
27 of the remaining 38 listed chemicals.
The effective date was January 14, 2005.
As gamma-butyrolactone (GBL) was not
a listed chemical when DEA initiated
this regulatory action in 1998,
regulation of chemical mixtures
containing gamma-butyrolactone was
not addressed but was the subject of a
separate regulatory action.

Regulations Regarding Chemical
Mixtures Containing GBL

On July 19, 2002, DEA published in
the Federal Register an Advance Notice
of Proposed Rulemaking (ANPRM) (67
FR 47403; corrected at 67 FR 53842,
August 19, 2002; corrected at 67 FR
56776, September 5, 2002) in
anticipation of identifying GBL-
containing chemical mixtures to exempt
by regulation. The ANPRM invited
interested persons to submit
information related to legitimate
formulations containing GBL, including
the concentration of GBL in their
mixtures. Comments received to that
ANPRM provided information DEA
used in its Notice of Proposed
Rulemaking.

On November 12, 2008, DEA
published a Notice of Proposed
Rulemaking (73 FR 66815) which
proposed the control of certain GBL
chemical mixtures.

Defining Exempt Chemical Mixtures
Containing GBL

In defining exempt chemical mixtures
containing GBL for purposes of the
proposed rule, the clandestine use of
GBL and the requirements of 21 U.S.C.
802(39)(A)(vi) were heavily considered.
The requirements described by statute
do not allow for exemptions based on
such factors as: (1) Manufacturers
selling only to known customers, (2) the
cost of the mixture, (3) the customer’s
knowledge of the product’s chemical
content, packaging, and/or such related
topics. 21 U.S.C. 802(39)(A)(vi) requires
DEA to establish an exemption based on
the finding (1)that the mixture is
formulated in such a way that it cannot
be easily used in the illicit production
of a controlled substance and (2) that
the listed chemical or chemicals
contained in the mixture cannot be
readily recovered.

After examination of the comments on
the ANPRM and after weighing the risk
of diversion, on November 12, 2008 (73
FR 66815), DEA proposed a 70 percent
concentration limit (by weight or
volume) to identify GBL chemical
mixtures that do not pose a significant
risk of diversion. In that NPRM, DEA
stated that it anticipated that chemical
mixtures over 70 percent, as identified
for use as protective coatings and films,
will be automatically exempt pursuant
to 21 CFR 1310.12(d)(2) (“Completely
formulated paints and coatings”), which
is being revised to clarify that film-
forming agents are exempted.
Additionally, the NPRM clarified that
other chemical mixtures having
concentrations of GBL over 70 percent
may qualify for exemption via the
application process (21 CFR 1310.13).
DEA proposed a 70 percent
concentration limit in an effort to
prevent the automatic exemption of
chemical mixtures with higher
concentration limits such as solvent-
based mixtures (e.g., cleaners or
thinners) which DEA had concluded
could be useful to traffickers.

Comments

In response to the November 12, 2008,
Notice of Proposed Rulemaking (73 FR
66815), DEA received three comments.
One comment was from the American
Chemistry Council’s GBL/1,4-
Butanediol (BDO) Panel comprised of
companies that domestically produce
and/or distribute GBL. The Panel
member companies manufacture a large
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percentage of the total GBL produced in
the United States. The Panel stated that
DEA’s GBL proposal offers a reasonable
approach to help protect the public from
risks of potential diversion “without
unnecessary administrative and
financial burden” and further stated that
the Panel “believes that exempting
chemical mixtures containing 70
percent or less of GBL from List I
requirements of the CSA “provides a
balanced criteria for regulatory
exemption.”

A second comment was received
directly from one of the Panel’s member
companies, which is a major
manufacturer and supplier of GBL. The
comment stated that this firm is in
agreement with the Panel’s comments in
support of DEA’s proposed regulation.
The commenter further stated that it
believed DEA “thoroughly evaluated the
information gathered in response to the
Advanced Notice of Proposed
Rulemaking for the exemption of GBL
chemical mixtures published July 19,
2002 [67 FR 47403] and that DEA has
“proposed a reasonable approach for
exempting such mixtures.”

A third comment was received from
the Healthcare Distribution Management
Association (HDMA) which represents
the nation’s primary, full service
healthcare product distributors. The
comment stated that HDMA reached out
to groups in the chemical industry, and
to its own members, in an attempt to
identify specific products containing
GBL (in concentrations greater than 70
percent) which would be subject to the
proposed regulatory controls. To date,
HDMA stated that it has not identified
any such products which are distributed
by healthcare product distributors. This
conclusion is consistent with
information developed by DEA. DEA
does not believe that any products
distributed by healthcare distributors
will fall under the proposed regulatory
controls. Therefore, DEA does not
believe that this final rule will have any
impact upon HDMA members.

After careful consideration of the
comments received, DEA is hereby
finalizing these regulatory controls
exactly as proposed in the November 12,
2008, Notice of Proposed Rulemaking
(73 FR 66815). Therefore, chemical
mixtures that are 70 percent or less
gamma-butyrolactone (GBL), by weight
or volume, are automatically exempt
from regulatory controls under the CSA.
This regulation makes GBL chemical
mixtures, in concentrations greater than
70 percent, subject to List I chemical
regulatory requirements of the CSA,
except if exempted through an existing
categorical exemption as provided in 21
CFR 1310.12(d). Most notably, 21 CFR

1310.12(d)(2) provides a category
exemption for completely formulated
paints and coatings. As such,
completely formulated paints and
coatings consisting of greater that 70
percent GBL shall not become regulated
as a result of this final rule and remain
exempt from CSA chemical regulatory
controls such as recordkeeping,
reporting, registration, and import/
export requirements.

DEA recognizes that concentration
and category criteria alone cannot
identify all mixtures that warrant
exemption. As a result, 21 CFR 1310.13
provides for an application process by
which manufacturers may obtain
exemptions from CSA regulatory
controls for those GBL chemical
mixtures that are not automatically
exempt under the concentration or
categorical criteria.

Thresholds and Excluded Transactions
for Regulated GBL Chemical Mixtures

The List I chemical GBL, as described
in 21 CFR 1310.04(g)(1), does not have
a threshold. Therefore, all transactions
in regulated GBL chemical mixtures are
regulated transactions. Certain
transactions described in 21 CFR
1310.08 are excluded from the
definition of a regulated transaction.
These excluded transactions, as
specified in 21 CFR 1310.08(d), are
domestic, import, and export
distributions of GBL weighing 4,000
kilograms (net weight) or more in a
single container. This exclusion also
applies to chemical mixtures.

Requirements That Apply to Regulated
List I Chemical Mixtures

Persons interested in handling
chemical mixtures containing List I
chemicals (here referred to as regulated
chemical mixtures) must comply with
the following:

Registration. Any person who
manufactures, distributes, imports or
exports a regulated chemical mixture, or
proposes to engage in the manufacture,
distribution, importation or exportation
of a regulated chemical mixture, shall
obtain a registration pursuant to the
CSA (21 U.S.C. 822 and 957).
Regulations describing registration for
List I chemical handlers are set forth in
21 CFR part 1309.

A separate registration is required for
manufacturing, distribution, importing,
and exporting. Different locations
operated by a single entity require
separate registration if any location is
involved with the manufacture,
distribution, import, or export of
regulated chemical mixtures. DEA
recognizes, however, that it is not
possible for persons who manufacture,

distribute, import, or export GBL-
containing regulated chemical mixtures
to immediately complete and submit an
application for registration and for DEA
to issue registrations immediately for
those activities. To allow continued
legitimate commerce in GBL-containing
regulated chemical mixtures, DEA is
establishing in 21 CFR 1310.09(k) a
temporary exemption from the
registration requirement for persons
desiring to manufacture, distribute,
import, or export GBL-containing
regulated chemical mixtures, provided
that DEA receives a properly completed
application for registration on or before
July 29, 2010. The temporary exemption
for such persons will remain in effect
until DEA takes final action on their
application for registration. The
temporary exemption applies solely to
the registration requirement; all other
chemical control requirements,
including recordkeeping and reporting,
remain in effect. Additionally, the
temporary exemption does not suspend
applicable federal criminal laws relating
to GBL-containing regulated chemical
mixtures, nor does it supersede state or
local laws or regulations. All handlers of
regulated chemical mixtures must
comply with their state and local
requirements in addition to the CSA and
other federal regulatory controls.

DEA notes that warehouses are
exempt from the requirement of
registration and may lawfully possess
List I chemicals, if the possession of
those chemicals is in the usual course
of business (21 U.S.C. 822(c)(2), 21
U.S.C. 957(b)(1)(B)). For purposes of this
exemption, the warehouse must receive
the List I chemical from a DEA
registrant and shall only distribute the
List I chemical back to the DEA
registrant and registered location from
which it was received. All other
activities conducted by a warehouse do
not fall under this exemption; a
warehouse that distributes List I
chemicals to persons other than the
registrant and registered location from
which they were obtained is conducting
distribution activities and is required to
register accordingly (21 U.S.C.
802(39)(A)(ii)).

Records and Reports. The CSA (21
U.S.C. 830) requires that certain records
be kept and reports be made that
involve listed chemicals. Regulations
describing recordkeeping and reporting
requirements are set forth in 21 CFR
part 1310. A record must be made and
maintained for two years after the date
of a transaction involving a List I
chemical, provided the transaction is a
regulated transaction. Because GBL is a
listed chemical for which no minimum
threshold has been established (21 CFR
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1310.04(g)(1)(v)), a distribution, receipt,
sale, importation, or exportation of a
GBL-containing regulated chemical
mixture in any amount, except those
very large distributions described in 21
CFR 1310.08(k), is a regulated
transaction (21 CFR 1300.02(b)(28)).
Title 21 CFR 1310.08(k) exempts
domestic, import, and export
distributions of GBL weighing 4,000
kilograms (net weight) or more in a
single container from the definition of
regulated transaction. This exemption
also applies to its chemical mixtures.
The net weight of the mixture is
determined by measuring the mass of
the mixture, not the mass of the GBL
contained in the mixture.

Further, 21 U.S.C. 830(b) and 21 CFR
1310.05(a) requires that each regulated
person shall report to DEA: (1) Any
regulated transaction involving an
extraordinary quantity of a listed
chemical, an uncommon method of
payment or delivery, or any other
circumstance that the regulated person
believes may indicate that the listed
chemical will be used in violation of the
CSA; (2) any proposed regulated
transaction with a person whose
description or other identifying
characteristics the Administration has
previously furnished to the regulated
person; (3) any unusual or excessive
loss or disappearance of a listed
chemical under the control of the
regulated person, and any in-transit loss
in which the regulated person is the
supplier; and (4) any domestic regulated
transaction in a tableting or
encapsulating machine.

Import/Export. All imports/exports of
a regulated chemical mixture shall
comply with the CSA (21 U.S.C. 957
and 971). Regulations for importation
and exportation of List I chemicals are
found in 21 CFR part 1313. Separate
registration is necessary for each activity
(21 CFR 1309.22).

Administrative Inspection. Places,
including factories, warehouses, or
other establishments and conveyances,
where regulated persons may lawfully
hold, manufacture, or distribute,
dispense, administer, or otherwise
dispose of regulated chemical mixtures
or where records relating to those
activities are maintained, are controlled
premises as defined in 21 CFR
1316.02(c). The CSA (21 U.S.C. 880)
allows for administrative inspections of
these controlled premises as provided in
21 CFR part 1316 Subpart A.

Regulatory Certifications

Regulatory Flexibility and Small
Business Concerns

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires agencies to
determine whether a rule will have a
significant economic impact upon a
substantial number of small entities.
The final rule would impose no new
requirements on manufacturers,
distributors, importers, and exporters
that are already registered to handle
GBL. DEA has not been able to identify
any United States firm that handles high
purity GBL mixtures that would be
subject to the rule. Therefore, the rule
will not affect a substantial number of
small entities.

In addition, the requirements of the
rule other than the registration fee can
be met with standard business records,
that is, with orders, invoices, shipping
papers, etc. that the business creates and
maintains in the normal course of
business. The registration fee is $2,293
for manufacturers, and $1,147 for
distributors, importers, and exporters.
DEA registration and reregistration
application fees are established by
rulemaking in accordance with DEA
statutory mandates (21 U.S.C. 886a).
The sectors that could be affected by
this rule are organic chemical
manufacturers (NAICS 325199) and
chemical wholesalers (NAICS 42469);
importers and exporters could be either
manufacturers or wholesalers. The
smallest firms (those with fewer than
five employees) in the organic chemical
manufacturing and chemical wholesale
sector have annual shipments and sales
of about $1.27 million and $1.05
million, respectively, based on the 2002
Economic Census, updated to 2007
dollars. The registration fee would
represent 0.2 percent of a small
chemical manufacturer’s shipments and
0.1 percent of a wholesaler’s sales.
Consequently, even if a United States-
based small entity exists that markets
high purity GBL mixtures, the rule
would not impose a significant
economic burden.

Further, as discussed above,
commenters supported this regulatory
action and were, themselves, unable to
identify any entities that would be
directly impacted by this rule.

In accordance with the Regulatory
Flexibility Act, the Deputy
Administrator has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact upon a
substantial number of small entities.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, Section 1(b), Principles of
Regulation. It has been determined that
this rule is a “significant regulatory
action” under Executive Order 12866,
Section 3(f), Regulatory Planning and
Review, and accordingly this rule has
been reviewed by the Office of
Management and Budget.

As noted in the previous section, DEA
is unaware of any United States firm
that will have to register as a
manufacturer, distributor, importer, or
exporter of a GBL mixture. Most
commercial mixtures that may exceed
the 70 percent concentration are
coatings and films, which are already
exempt. The only mixtures that DEA has
been able to identify that will be
covered are essentially pure GBL (99.6—
99.9 percent) being sold as paint
strippers and cleaners in Europe.
Anyone wanting to import these
products would be required to register,
but DEA considers it unlikely that
anyone with a legitimate need for a
paint stripper or cleaner would pay the
high prices ($120 to $160 per liter)
when substitute products are readily
available in the U.S. for a fraction of the
cost. DEA also notes that any mixture
that is more than 70 percent GBL by
weight or volume may qualify for an
exemption if GBL cannot be readily
recovered from the mixture and the
mixture cannot be easily used to
produce controlled substances.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $120,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.
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Congressional Review Act

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in cost or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act

Persons manufacturing, distributing,
importing and exporting chemical
mixtures containing a List I chemical
are required to register with DEA. This
rule regulates chemical mixtures due to
the presence of GBL; however, such
mixtures are automatically exempt if the
concentration of GBL is 70 percent or
less by weight or volume. Under this
method of automatic exemption,
persons who handle chemical mixtures
with concentration levels of GBL of 70
percent or less will not be subject to
CSA regulatory controls, including the
requirement to register with DEA.
Further, many GBL chemical mixtures
are already categorically exempt from
regulatory control as fully formulated
paints and coatings (21 CFR
1310.12(d)(2)). As discussed previously,
commenters supported this regulatory
action and were, themselves, unable to
identify handlers of GBL that would be
subject to this rule. For persons
handling chemical mixtures containing
GBL in concentration levels of greater
than 70 percent who are not otherwise
exempt from regulatory controls, DEA
anticipates granting some of these
mixtures exempt status by the

application process (21 CFR 1310.13).
Therefore, although DEA believes the
impact of this rulemaking under the
Paperwork Reduction Act will be
minimal, at this time it is not feasible
for DEA to determine the extent of the
impact of this rulemaking on the
regulated industry. Once DEA has
determined the impact, it will make the
necessary filing with the Office of
Management and Budget to adjust the
burden for its information collection
“application for Registration under
Domestic Chemical Diversion Control
Act of 1993 and Renewal Application
for Registration under Domestic
Chemical Diversion Control Act of
1993” [OMB control number 1117-0031]
for the affected industry.

List of Subjects in 21 CFR Part 1310

Drug traffic control, List I and List II
chemicals, Reporting requirements.
m For the reasons set out above, 21 CFR
part 1310 is amended as follows:

PART 1310—RECORDS AND
REPORTS OF LISTED CHEMICALS
AND CERTAIN MACHINES

m 1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 827(h), 830,
871(b), 890.

m 2. Section 1310.09 is amended by
adding new paragraph (k) to read as
follows:

§1310.09 Temporary exemption from
registration.
* * * * *

(k)(1) Each person required by
sections 302 or 1007 of the Act (21
U.S.C. 822, 957) to obtain a registration
to manufacture, distribute, import, or
export regulated GBL-containing
chemical mixtures, pursuant to sections

TABLE OF CONCENTRATION LIMITS

1310.12 and 1310.13, is temporarily
exempted from the registration
requirement, provided that DEA
receives a properly completed
application for registration or
application for exemption on or before
July 29, 2010. The exemption will
remain in effect for each person who has
made such application until the
Administration has approved or denied
that application. This exemption applies
only to registration; all other chemical
control requirements set forth in parts
1309, 1310, and 1313 of this chapter
remain in full force and effect.

(2) Any person who manufactures,
distributes, imports or exports a GBL-
containing chemical mixture whose
application for exemption is
subsequently denied by DEA must
obtain a registration with DEA. A
temporary exemption from the
registration requirement will also be
provided for those persons whose
applications for exemption are denied,
provided that DEA receives a properly
completed application for registration
on or before 30 days following the date
of official DEA notification that the
application for exemption has been
denied. The temporary exemption for
such persons will remain in effect until
DEA takes final action on their
registration application.

m 3. Section 1310.12 is amended in the
Table of Concentration Limits in
paragraph (c) by adding gamma-
butyrolactone in alphabetical order
between “Ethylamine and its salts” and
“Hydriodic acid” under List I chemicals
and by revising paragraph (d)(2) to read
as follows:

§1310.12 Exempt chemical mixtures.
* * * * *

(C) * x %

DEA chemical : Special
code No. Concentration (percent) conditions
List | Chemicals
Gamma-Butyrolactone ..........ccooceeeiiiieieieeeseee e 2011 70% by weight or volume.
* * * * * application without the need to add any in a thin layer that is converted to a
(d)* * * additional substances except a thinner if clear or opaque solid protective,

(2) Completely formulated paints and
coatings: Completely formulated paints
and coatings are only those formulations
that contain all of the components of the
paint or coating for use in the final

needed in certain cases. A completely
formulated paint or coating is defined as
any clear or pigmented liquid,
liquefiable or mastic composition
designed for application to a substrate

decorative, or functional adherent film
after application. Included in this
category are clear coats, top-coats,
primers, varnishes, sealers, adhesives,
lacquers, stains, shellacs, inks,
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temporary protective coatings and film-

forming agents.
* * * * *

Dated: June 18, 2010.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 2010-15518 Filed 6-28-10; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2010-0430]

Drawbridge Operation Regulation;
Black River, Port Huron, Mi
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: Commander, Ninth Coast
Guard District, issued a temporary
deviation from the regulation governing
the operation of the Military Street
Bridge at Mile 0.33, 7th Street Bridge at
Mile 0.50, and the 10th Street Bridge at
Mile 0.94 over the Black River, at Port
Huron, ML This deviation temporarily
changes the bridge operating schedules
to accommodate the City’s special
events for 2010. This temporary
deviation allows the bridges to remain
secured to masted navigation on the
dates and times listed.

DATES: This deviation is effective on
June 26, 2010 from 10:45 p.m. to 11:30
p-m., on July 9, 2010 from 6 p.m. to 8
p.m., and on July 14, 2010 from 6:15
p-m. to 9 p.m.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010-
0430 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0430 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Lee D. Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone 216-902—
6085, e-mail; lee.d.soule@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program

Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The City
of Port Huron, Michigan, who owns and
operates these drawbridges, requested a
temporary deviation from the current
operating regulations set forth in 33 CFR
117.625. The purpose of this request is
to facilitate efficient management of all
transportation needs and provide timely
public safety services during these
special events. The most updated and
detailed current marine information for
this event, and all bridge operations, is
found in the Local Notice to Mariners
and Broadcast Notice to Mariners issued
by the Ninth District Commander. In
accordance with 33 CFR 117.35(e), the
drawbridge must return to its regular
operating schedule immediately at the
end of the designated time periods.
These deviations from the operating
regulations are authorized under 33 CFR
117.35.

Dated: June 11, 2010.
M. N. Parks,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2010-15703 Filed 6—28-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2010-0522]

Drawbridge Operation Regulations;
Milwaukee, Menomonee, and
Kinnickinnic Rivers and South
Menomonee and Burnham Canals,
Milwaukee, WI

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: Commander, Ninth Coast
Guard District, issued a temporary
deviation from the regulation governing
the operation of the Broadway Street
Bridge at Mile 0.79, Water Street Bridge
at Mile 0.94, Saint Paul Avenue Bridge
at Mile 1.21, the Clybourn Street Bridge
at Mile 1.28, Michigan Street Bridge at
Mile 1.37, and the Wisconsin Avenue
Bridge at Mile 1.46 over the Milwaukee
River at Milwaukee, WI, during the
scheduled Festa Italiana, and the
Summerfest public events for the 2010
season.

DATES: This deviation is effective from
9:30 p.m. to 1 a.m. on June 24, 2010 and
July 3, 2010. A rain date of June 25 and
July 4, 2010 are authorized. June 25,

2010 through July 2, 2010 from 11 p.m.
to 1 a.m. daily, and July 15, 2010 to July
18 from 10 p.m. to midnight daily.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010-
0522 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0522 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Lee D. Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone 216-902—
6085, e-mail lee.d.soule@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The City
of Milwaukee, WI, which owns and
operates these drawbridges, has
requested a temporary deviation from
the current operating regulations set
forth in 33 CFR 117.1093. The purpose
of this request is to facilitate efficient
management of all transportation needs
and provide timely public safety
services during these special events.
The most updated and detailed current
marine information for this event, and
all bridge operations, is found in the
Local Notice to Mariners and Broadcast
Notice to Mariners issued by the Ninth
District Commander. On June 24, 2010
and including the rain date of June 25,
2010 the bridges need not open for any
vessel from 9:30 p.m. to 1 a.m. except
at the discretion of the Milwaukee
Police Department. From June 25
through July 2, 2010 the bridges need
not open for recreational vessels from 11
p-m. to 1 a.m. except at the discretion
of the Milwaukee Police Department.
From July 15, 2010 through July 18,
2010 the bridges need not open for
recreational vessels between the hours
of 10 p.m. and midnight for recreational
vessels. In accordance with 33 CFR
117.35(e), the drawbridge must return to
its regular operating schedule
immediately at the end of the
designated time periods. These
deviations from the operating
regulations are authorized under 33 CFR
117.35.
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Dated: June 11, 2010.
M.N. Parks,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2010-15704 Filed 6—28-10; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2010-0521]

Drawbridge Operation Regulations;
Grand River, Grand Haven, Mi

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: Commander, Ninth Coast
Guard District, issued a temporary
deviation from the regulation governing
the operation of the U.S. 31 Bridge at
Mile 2.89 over the Grand River, at Grand
Haven, MI. This deviation temporarily
changes the bridges operating schedule
to accommodate the City’s Fourth of
July and Coast Guard Festival events for
2010. This temporary deviation allows
the bridges to remain secured to masted
navigation on the dates and times listed.

DATES: This deviation is effective from
10 p.m. on July 4, 2010 to 2 a.m. on July
5, 2010 and again from 10 p.m. on
August 7, 2010 to 2 a.m. on August 8,
2010.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010—
0521 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0521 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Lee D. Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone 216-902—
6085, e-mail; lee.d.soule@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION: The City
of Grand Haven, MI, requested a
temporary deviation from the current

operating regulations set forth in 33 CFR
117.633. The purpose of this request is
to facilitate efficient management of all
transportation needs and provide timely
public safety services during these
special events. The most updated and
detailed current marine information for
this event, and all bridge operations, is
found in the Local Notice to Mariners
and Broadcast Notice to Mariners issued
by the Ninth District Commander. In
accordance with 33 CFR 117.35(e), the
drawbridge must return to its regular
operating schedule immediately at the
end of the designated time periods.
These deviations from the operating
regulations are authorized under 33 CFR
117.35.

Dated: June 11, 2010.
M.N. Parks,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

F.M. Midgette,

Captain, U.S. Coast Guard, Commander,
Ninth Coast Guard District, Acting.

[FR Doc. 2010-15705 Filed 6—28-10; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 20

Cigarettes and Smokeless Tobacco—
Prohibited in All Outbound and
Inbound International Mail; Correction
AGENCY: Postal Service™,

ACTION: Final rule; correction.

SUMMARY: The Postal Service published
in the Federal Register of June 22, 2010,
a final rule pertaining to the
international mailing of inbound and
outbound tobacco cigarettes and
smokeless tobacco with an incorrect
effective date. This document corrects
that effective date.

DATES: Effective Date: The correct
effective date is June 29, 2010.

FOR FURTHER INFORMATION CONTACT: Rick
Klutts at 813—877-0372.

SUPPLEMENTARY INFORMATION: The Postal
Service published a final rule in the
Federal Register on June 22, 2010 (75
FR 35302), adding a new section 136.4
to the International Mail Manual
(IMM®), which is incorporated by
reference in 39 CFR part 20, that
provides that cigarettes (including roll-
your-own tobacco) and smokeless
tobacco products are nonmailable when
sent in outbound or inbound
international mail. That final rule
contained an erroneous effective date of
August 2, 2010. This document corrects
the effective date to June 29, 2010.

Dated: June 23, 2010.
Neva R. Watson,
Attorney, Legislative.
[FR Doc. 2010-15811 Filed 6—-28-10; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2010-0237; FRL-9167-6]
Revisions to the California State

Implementation Plan, Yolo-Solano Air
Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
revisions to the Yolo-Solano Air Quality
Management District (YSAQMD)
portion of the California State
Implementation Plan (SIP). These
revisions were proposed in the Federal
Register on April 16, 2010 and concern
volatile organic compound (VOC),
oxides of nitrogen (NO,), oxides of
sulfur (SO,), particulate matter (PM),
and carbon monoxide (CO) emissions
from the permanent curtailment of
burning rice straw. We are approving a
local rule that regulates these emission
sources under the Clean Air Act as
amended in 1990 (CAA or the Act).

DATES: Effective Date: This rule is
effective on July 29, 2010.

ADDRESSES: EPA has established docket
number EPA-R09-OAR-2010-0237 for
this action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: Lily
Wong, EPA Region IX, (415) 947-4114,
wong.lily@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews
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I. Proposed Action
On April 16, 2010 (75 FR 19923), EPA
proposed to approve the following rule
into the California SIP.
Local agency Rule No. Rule title Adopted Submitted
YSAQMD .....cccceneeenne 3.21 | Rice Straw Emission Reduction Credits .........cccccccveevieeecieeeiiiieeeninnns 12/10/08 03/17/09

We proposed to approve this rule
because we determined that it complied
with the relevant CAA requirements.
Our proposed action contains more
information on the rule and our
evaluation.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we did not receive any
comments.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted rule complies with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
Act, EPA is fully approving this rule
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described

in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 30, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: June 14, 2010.

Jared Blumenfeld,

Regional Administrator, Region IX.

m Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220, is amended by
adding paragraph (c)(363)(i)(C) to read
as follows:

§52.220 Identification of plan.

* * * * *

(C) Yolo Solano Air Quality
Management District

(1) Rule 3.21, “Rice Straw Emission
Reduction Credits,” adopted on
December 10, 2008.
* * * * *
[FR Doc. 2010-15641 Filed 6—-28-10; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 716

Health and Safety Data Reporting
CFR Correction

In Title 40 of the Code of Federal
Regulations, Parts 700 to 789, revised as
of July 1, 2009, make the following
corrections:

1. At the bottom of page 86, in
§ 716.20, paragraph (a) introductory
text, in the third table, the entry for
“Lead, and lead compounds” is moved
to appear above “Oxirane,
(bromomethyl)-".

2. On page 86, in § 716.20, paragraph
(a) introductory text, the table beginning
with “Alkyl epoxides”, the illustration,
and the table beginning with “R;=R »=R
3=R 4 =H or alkyl” are moved to
§ 716.120, paragraph (c) immediately
before the first illustration in (c) on page
102.

3. On pages 86 through 88, in
§ 716.20, paragraph (a) introductory
text, the table beginning with “Ry=X or
CuHzn—1 — yXy(y=1 to 1n=1)" is moved to
§ 716.120, paragraph (c), after the last
illustration in paragraph (c) and before
paragraph (d) on page 107.
[FR Doc. 2010-15867 Filed 6—28-10; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 1039

Control of Emissions From New and
In-Use Nonroad Compression-Ignition
Engines

CFR Correction

In Title 40 of the Code of Federal
Regulations, Part 1000 to End, revised as
of July 1, 2009, on pages 94 and 95, in
§1039.102, correct the headings of
Tables 2 through 6 to read as follows:

§1039.102 What exhaust emission
standards and phase-in allowances apply
for my engines in model year 2014 and
earlier?

* * * * *

TABLE 2 OF § 1039.102—INTERIM
TIER 4 EXHAUST EMISSION STAND-
ARDS (G/KW-HR): 19 < KW < 37

* * * * *

TABLE 3 OF § 1039.102—INTERIM
TIER 4 EXHAUST EMISSION STAND-
ARDS (G/KW-HR): 37 < KW < 56

* * * * *

TABLE 4 OF § 1039.102—INTERIM
TIER 4 EXHAUST EMISSION STAND-
ARDS (G/KW-HR): 56 < KW < 75

TABLE 5 OF § 1039.102—INTERIM
TIER 4 EXHAUST EMISSION STAND-
ARDS (G/KW-HR): 75 < KW < 130

TABLE 6 OF § 1039.102—INTERIM
TIER 4 EXHAUST EMISSION STAND-
ARDS (G/KW-HR): 130 < KW < 560

* * * * *
[FR Doc. 2010-15828 Filed 6—28-10; 8:45 am]|
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 1065

Engine-Testing Procedures
CFR Correction

In Title 40 of the Code of Federal
Regulations, Part 1000 to End, revised as
of July 1, 2009, on page 675, in
§1065.710, in Table 1, correct the
entries for “Hydrocarbon composition”
to read as follows:

§1065.710 Gasoline.

* * * * *

TABLE 1 OF §1065.710—TEST FUEL SPECIFICATIONS FOR GASOLINE

ltem Units

General testing

Low-temperature testing

Reference
procedure 1

Hydrocarbon composition:
Olefins
Aromatics ...
Saturates

* * *

Maximum, 0.10
Maximum, 0.35
Remainder

* * *

Maximum, 0.175
Maximum, 0.304.
Remainder.

*

ASTM D1319-03.

*

1 ASTM procedures are incorporated by reference in § 1065.1010. See § 1065.701(d) for other allowed procedures.

* * * * *
[FR Doc. 2010-15829 Filed 6—28-10; 8:45 am]
BILLING CODE 1505-01-D
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Proposed Rules

Federal Register
Vol. 75, No. 124

Tuesday, June 29, 2010

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 25 and 33

[Docket No. FAA—-2010-0636; Notice No. 10—
10]

RIN 2120-AJ34

Airplane and Engine Certification
Requirements in Supercooled Large
Drop, Mixed Phase, and Ice Crystal
Icing Conditions

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration proposes to amend the
airworthiness standards applicable to
certain transport category airplanes
certified for flight in icing conditions
and the icing airworthiness standards
applicable to certain aircraft engines.
The proposed regulations would
improve safety by addressing
supercooled large drop icing conditions
for transport category airplanes most
affected by these icing conditions,
mixed phase and ice crystal conditions
for all transport category airplanes, and
supercooled large drop, mixed phase,
and ice crystal icing conditions for all
turbine engines. These proposed
regulations are the result of information
gathered from a review of icing
accidents and incidents.

DATES: Send your comments on or
before August 30, 2010.

ADDRESSES: You may send comments
identified by Docket Number FAA—
2010-0636 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West

Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Bring
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

¢ Fax:Fax comments to Docket
Operations at 202—-493-2251.

For more information on the
rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

Privacy: The FAA will post all
comments we receive, without change,
to http://www.regulations.gov, including
any personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
electronic form of all comments
received into any of our dockets,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). You may review
DOT’s complete Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket. Or, go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
part 25 technical questions contact
Robert Hettman, FAA, Propulsion/
Mechanical Systems Branch, ANM-112,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, WA 98057-3356;
telephone (425) 227-2683; facsimile
(425) 227-1320, e-mail
robert.hettman@faa.gov.

For part 33 technical questions
contact John Fisher, FAA, Rulemaking
and Policy Branch, ANE-111, Engine
and Propeller Directorate Standards
Staff, Aircraft Certification Service, 12
New England Executive Park,
Burlington, MA 01803; telephone (781)
238-7149, facsimile (781) 238—-7199, e-
mail john.fisher@faa.gov.

For part 25 legal questions contact
Douglas Anderson, FAA, Office of the

Regional Counsel, ANM-7, Northwest
Mountain Region, 1601 Lind Avenue,
SW., Renton, WA 98057—-3356;
telephone (425) 227-2166; facsimile
(425) 227-1007, e-mail
douglas.anderson@faa.gov.

For part 33 legal questions contact
Vince Bennett, FAA, Office of the
Regional Counsel, ANE-007, New
England Region, 12 New England
Executive Park, Burlington, MA 01803;
telephone (781) 238-7044; facsimile
(781) 238-7055, e-mail
vincent.bennett@faa.gov.

SUPPLEMENTARY INFORMATION: Later in
this preamble under the Additional
Information section, the FAA discusses
how you can comment on this proposal
and how the agency will handle your
comments. Included in this discussion
is related information about the docket,
privacy, and the handling of proprietary
or confidential business information.
The FAA also discusses how you can
get a copy of this proposal and related
rulemaking documents.

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is proposed under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing minimum
standards required in the interest of
safety for the design and performance of
aircraft; regulations and minimum
standards in the interest of safety for
inspecting, servicing, and overhauling
aircraft; and regulations for other
practices, methods, and procedures the
Administrator finds necessary for safety
in air commerce. This regulation is
within the scope of that authority
because it would prescribe—

o New safety standards for the design
and performance of certain transport
category airplanes and aircraft engines;
and

e New safety requirements that are
necessary for the design, production,
and operation of those airplanes, and for
other practices, methods, and
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procedures relating to those airplanes
and engines.

Summary of the Proposal

The FAA proposes to revise certain
regulations in Title 14, Code of Federal
Regulations (14 CFR) part 25
(Airworthiness Standards: Transport
Category Airplanes) and part 33
(Airworthiness Standards: Aircraft
Engines) related to the certification of
transport category airplanes and turbine
aircraft engines in icing conditions. We
also propose to create new regulations:
§ 25.1324—Angle of attack systems;
§25.1420 SLD icing conditions; part 25,
appendix O (SLD icing conditions); part
33, appendix C (this will be

intentionally left blank as a
placeholder); and part 33, appendix D
(Mixed phase and ice crystal icing
conditions). To improve the safety of
transport category airplanes operating in
SLD, mixed phase, and ice crystal icing
conditions, the proposed regulations
would:

e Expand the certification icing
environment to include freezing rain
and freezing drizzle.

e Require airplanes most affected by
SLD icing conditions to meet certain
safety standards in the expanded
certification icing environment,
including additional airplane
performance and handling qualities
requirements.

¢ Expand the engine and engine
installation certification, and some
airplane component certification
regulations (for example, angle of attack
and airspeed indicating systems), to
include freezing rain, freezing drizzle,
ice crystal, and mixed phase icing
conditions. For certain cases, a subset of
these icing conditions is proposed.

The benefits and costs are
summarized below. The estimated
benefits are $405.6 million ($99.5
million present value). The total
estimated costs are $71.0 million ($54.0
million present value). On an
annualized basis, for the time period
2012-2064, the benefits are $7.0
million, and the costs are $3.8 million.

Nominal benefits PV benefits
Benefits
Smaller & Medium AIrPIANES .....cc.veciirieeiiee sttt ee e e e esseeseeseeeneeneeeneenees $249,580,915 | $69,994,259
Larger Airplanes ................... 156,004,884 | 29,498,469
Total Benefits 405,585,799 | 99,492,728

(7.0 million annually)

Costs
Nominal cost PV cost

=T |1 a TN =14 G 7 L) SRR 7,936,000 | 6,931,610
ENGINE CAPIlAl COSI ......cueiiiiiie ettt ettt ettt ettt 6,000,000 | 5,240,632

TOtAl ENQINGE .ttt ettt n e 13,936,000 | 12,172,242
Smaller Airplane Certification COSt .........cceiiiiiiiiiiiiie e 24,999,039 | 21,835,129
New Larger Airplane Certification Cost ... 3,154,600 | 2,755,350
Derivative Larger Airplane Certification Cost .... 10,438,800 | 9,117,652
Hardware COStS .......cccvvevinirieiieeeseeeeneeees 10,390,000 | 5,842,024
FUBL BUIN Al ettt et e et e e s s bt e e s bt e e e e abe e e e abeeeesbe e e sasseeesnsaeeeanneeeanen 8,046,676 | 2,261,941

TOAl COSES vttt et r bt ettt b et ne e 70,965,115 | 53,984,338

($3.8 million annually)

Background FAA, Aerospatiale, the French Direction the icing envelope for certifying

In the 1990s, the FAA became aware
that the types of icing conditions
considered during the certification of
transport category airplanes and turbine
aircraft engines needed to be expanded
to increase the level of safety during
flight in icing. The FAA determined that
the revised icing certification standards
should include supercooled large drops
(SLD), mixed phase, and ice crystals.?

Safety concerns about the adequacy of
the icing certification standards were
brought to the forefront of public and
governmental attention by a 1994
accident in Roselawn, Indiana,
involving an Avions de Transport
Regional ATR 72 series airplane. The

1 Appendix 1 of this preamble contains
definitions of certain terms used in this notice of
proposed rulemaking (NPRM).

Général de I’Aviation Civile, Bureau
Enquete Accident, the National
Aeronautics and Space Administration,
the National Transportation Safety
Board (NTSB), and others conducted an
extensive investigation of this accident.
These investigations led to the
conclusion that freezing drizzle
conditions created a ridge of ice on the
wing’s upper surface aft of the deicing
boots and forward of the ailerons. It was
further concluded that this ridge of ice
contributed to an uncommanded roll of
the airplane. Based on its investigation,
the NTSB recommended changes to the
icing certification requirements.

The certification requirements for
icing conditions are specified in part 25,
appendix C. The atmospheric condition
(freezing drizzle) that contributed to the
Roselawn accident is currently outside

transport category airplanes. The term
“icing envelope” is used within part 25,
appendix C, and this NPRM to refer to
the environmental icing conditions
within which the airplane must be
shown to be able to safely operate. The
term “transport category airplanes” is
used throughout this rulemaking
document to include all airplanes type
certificated to part 25 regulations.

Another atmospheric icing condition
that is currently outside the icing
envelope is freezing rain. The FAA has
not required airplane manufacturers to
show that airplanes can operate safely
in freezing drizzle or freezing rain
conditions. These conditions constitute
an icing environment known as
supercooled large drops (SLDs).

As aresult of this accident and
consistent with related NTSB
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recommendations 2 the FAA tasked the
Aviation Rulemaking Advisory
Committee (ARAC),3 through its Ice
Protection Harmonization Working
Group (IPHWG), to do the following:

¢ Define an icing environment that
includes SLDs.

e Consider the need to define a mixed
phase icing environment (supercooled
liquid and ice crystals).

¢ Devise requirements to assess the
ability of an airplane to either safely
operate without restrictions in SLD and
mixed phase conditions or safely
operate until it can exit these
conditions.

e Study the effects icing requirement
changes could have on §§ 25.773, Pilot
compartment view; 25.1323, Airspeed
indicating system; and 25.1325, Static
pressure systems.

e Consider the need for a regulation
on ice protection for angle of attack
probes.

This proposed rule is based on the
ARAC’s recommendations to the FAA.
Terms used in this notice of proposed
rulemaking (NPRM) are defined in
Appendix 1 of this preamble.

A. Existing Regulations for Flight in
Icing Conditions

Currently, the certification regulations
applicable to transport category
airplanes for flight in icing conditions
require that: “The airplane must be able
to operate safely in the continuous
maximum and intermittent maximum
icing conditions of appendix C.”4 The
certification regulations also require
minimum performance and handling
qualities in these icing conditions and
methods to detect airframe icing and to
activate and operate ice protection
systems.5 Icing regulations applicable to
engines are in §§33.68 and 33.77.
Operating regulations in parts 91
(General Operating and Flight Rules)
and 135 (Operating Requirements:
Commuter and On Demand Operations)
address limitations in icing conditions
for airplanes operated under these
parts.® Part 121 (Operating
Requirements: Domestic, Flag and
Supplemental Operations) addresses
operations in icing conditions that

2NTSB recommendations A-96-54 and A-96-56;
available in the Docket and on the Internet at:
http://www.ntsb.gov/Recs/letters/1996/
A96_48_69.pdf.

3Published in the Federal Register, December 8,
1997 (62 FR 64621).

414 CFR 25.1419, Ice Protection.

5For a complete discussion of the regulations see
Amendment 25-121 (72 FR 44665, August 8, 2007),
and Amendment 25-129 (74 FR 38328, August 3,
2009).

614 CFR 91.527, Operating in icing conditions;
and § 135.227, Icing conditions: Operating
limitations.

might adversely affect safety and
requires installing certain types of ice
protection equipment and wing
illumination equipment.?

Some of the part 25 and 33
regulations specify that the affected
equipment must be able to operate in
some or all of the icing conditions
defined in part 25, appendix C. Other
regulations within these parts do not
specify the icing conditions that must be
considered for airplane certification,
but, historically, airplane certification
programs have only considered icing
conditions that are defined in appendix
C.

Appendix C addresses continuous
maximum and intermittent maximum
icing conditions within stratiform and
cumuliform clouds ranging from sea
level up to 30,000 feet. Appendix C
defines icing cloud characteristics in
terms of mean effective drop diameters,
liquid water content, temperature,
horizontal and vertical extent, and
altitude. Icing conditions that contain
drops with mean effective diameters
that are larger than the cloud mean
effective drop diameters defined in
appendix C are typically referred to as
freezing drizzle or freezing rain. Icing
conditions containing freezing drizzle
and freezing rain are not currently
considered when certifying an
airplane’s ice protection systems.
Because the larger diameter drops
typically impinge farther aft on the
airfoil, exposure to these conditions can
result in ice accretions aft of the ice
protection area, which can negatively
affect airplane performance and
handling qualities.

Likewise, mixed phase (supercooled
liquid and ice crystals) and 100% ice
crystal icing conditions are not
currently considered when certifying an
airplane’s ice protection systems.
Exposing engines and externally
mounted probes to these conditions
could result in hazardous ice
accumulations within the engine that
may result in engine damage, power
loss, and loss of or misleading airspeed
indications. The certification
regulations for transport category
airplanes and engines do not address
the safe operation of airplanes in SLD,
mixed phase, or ice crystal icing
conditions and the operating rules do
not specifically prohibit operations in
these conditions.

714 CFR 121.629(a), Operation in icing

conditions and § 121.341, Equipment for operations
in icing conditions.

B. National Transportation Safety Board
Safety Recommendations

The NTSB issued NTSB Safety
Recommendation Numbers A—96-54 8
and A—96-56 9 as a result of the
Roselawn accident previously
discussed. This rulemaking activity
partially addresses the NTSB
recommendations because there are
separate rulemaking activities
associated with revisions to 14 CFR part
23 regulations for small airplanes and
14 CFR part 121 operational regulations.
The NTSB recommendations are as
follows:

1. A-96-54

Revise the icing criteria published in
14 Code of Federal Regulations (CFR),
parts 23 and 25, in light of both recent
research into aircraft ice accretion under
varying conditions of liquid water
content, drop size distribution, and
temperature, and recent developments
in both the design and use of aircraft.
Also, expand the appendix C icing
certification envelope to include
freezing drizzle/freezing rain and mixed
water/ice crystal conditions, as
necessary. (Class II, Priority Action) (A—
96-54) (Supersedes A—81-116 and—
118)

2. A—96-56

Revise the icing certification testing
regulation to ensure that airplanes are
properly tested for all conditions in
which they are authorized to operate, or
are otherwise shown to be capable of
safe flight into such conditions. If safe
operations can not be demonstrated by
the manufacturer, operational
limitations should be imposed to
prohibit flight in such conditions and
flightcrews should be provided with the
means to positively determine when
they are in icing conditions that exceed
the limits for aircraft certification. (Class
II, Priority Action) (A—96-56)

C. Related Rulemaking Activity

The ARAC’s Ice Protection
Harmonization Working Group (IPHWG)
submitted additional part 121 icing
rulemaking recommendations to the
FAA that may lead to future rulemaking,
but do not directly impact this NPRM.
Those recommendations would improve
airplane safety when operating in icing
conditions. The recommendations
would:

e Address when ice protection
systems must be activated.

8 NTSB recommendation A—96—-54; available in
the Docket and on the Internet at: http://
www.ntsb.gov/Recs/letters/1996/A96_48_69.pdf.

9NTSB recommendation A—96-56; available in
the Docket and on the Internet at: http://
www.ntsb.gov/Recs/letters/1996/A96_48_69.pdf.
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¢ Require some airplanes to exit all
icing conditions after encountering large
drop icing conditions conducive to ice
accretions aft of the airframe’s protected
area.

D. Advisory Material

The proposed new AC and revisions
to existing ACs would provide guidance
material for one acceptable means, but
not the only means, of demonstrating
compliance with the proposed
regulations contained in this NPRM.
The guidance provided in these
documents is directed at airplane
manufacturers, modifiers, foreign
regulatory authorities, and FAA
transport airplane type certification
engineers, flight test pilots, and their
designees. The proposed ACs will be
posted on the “Aircraft Certification
Draft Documents Open for Comment”
Web site, http://www.faa.gov/aircraft/
draft_docs, after this NPRM is published
in the Federal Register

For advisory material related to this
NPRM, the FAA is:

e Developing a new AC 25-xx,
Compliance of Transport Category
Airplanes with Certification
Requirements for Flight in Icing
Conditions.

¢ Revising AC 20-147, Turbojet,
Turboprop, and Turbofan Engine
Induction System Icing and Ice
Ingestion.

¢ Revising AC 25-25, Performance
and Handling Characteristics in the
Icing Conditions Specified in Part 25,
Appendix C.

¢ Revising AC 25.629—1A, Aeroelastic
Stability Substantiation of Transport
Category Airplanes.

e Revising AC 25.1329-1B, Approval
of Flight Guidance Systems.

General Discussion of the Proposal

The FAA proposes to revise certain
regulations in parts 25 and 33 related to
the certification of transport category
airplanes and turbine aircraft engines in
icing conditions.

We also propose to create a new:

§ 25.1324—Angle of attack systems;

§ 25.1420—Supercooled large drop icing
conditions; part 25, appendix O
(supercooled large drop icing
conditions; part 33, appendix C
(intentionally left blank); and part 33,
appendix D (Mixed phase and ice
crystal icing conditions). Part 33,
appendix G, is intentionally left blank
and retained as a placeholder for non-
icing related regulations so that part 33,
appendix C, would not be confused
with the icing conditions defined in part
25, appendix C.

To improve the safety of transport
category airplanes operating in SLD,

mixed phase, and ice crystal icing
conditions, the proposed regulations
would:

¢ Expand the certification icing
environment to include freezing rain
and freezing drizzle.

¢ Require airplanes most affected by
SLD icing conditions (transport category
airplanes with a maximum takeoff
weight less than 60,000 pounds or with
reversible flight controls) to meet certain
safety standards in the expanded
certification icing environment,
including additional airplane
performance and handling qualities
requirements.

e Expand the engine and engine
installation certification, and some
airplane component certification
regulations (for example, angle of attack
and airspeed indicating systems) to
include freezing rain, freezing drizzle,
ice crystal, and mixed phase icing
conditions. For certain cases, a subset of
these icing conditions is proposed.

A. Safety Concern

The ARAC’s IPHWG reviewed icing
events involving transport category
airplanes and found accidents and
incidents that are believed to have
occurred in icing conditions that are not
addressed by the current regulations.
The icing conditions resulted in
flightcrews losing control of their
aircraft and, in some cases, engine
power loss. The review found hull
losses and fatalities associated with SLD
conditions, but not for ice crystal and
mixed phase conditions. However, there
have been 14 documented cases of ice
crystal and mixed phase engine power
loss events between 1988 through 2009.
Of those events, there were 13
occurrences of multi-engine power loss
events. Fifty percent of those events
were defined as “aircraft level events,”
since they occurred on multiple engines
installed on the same airplane. Two of
these aircraft level events resulted in
diversions.

The incident history also indicates
that flightcrews have experienced
temporary loss of or misleading airspeed
indications in icing. Airspeed
indications on transport category
airplanes are derived from the
difference between two air pressures—
the total pressure, as measured by a
pitot tube mounted somewhere on the
fuselage, and the ambient or static
pressure, as measured by a static port.
The static port may be flush mounted on
the airplane fuselage or co-located on
the pitot tube. When the static and pitot
systems are co-located, the
configuration is referred to as a pitot-
static tube. Static ports are not prone to
collecting ice crystals, either because of

their flush mounted locations or their
overall shape.

Due to the way pitot or pitot-static
tubes are usually mounted, they are
prone to collecting ice crystals.
Encountering high concentrations of ice
crystals may lead to blocked pitot or
pitot-static tubes because the energy
necessary to melt the ice crystals can
exceed the tubes’ design requirements.
Pitot or pitot-static tube blockage can
lead to errors in measuring airspeed.
The regulatory changes which add ice
crystal conditions for airspeed
indicating systems are intended to apply
to either a pitot tube or pitot-static tube
configuration.

The IPHWG did not identify any
events due to ice accumulations on
probes that are used to measure angle of
attack, or other angle of attack sensors.
However, the IPHWG determined there
are angle of attack probe designs that are
susceptible to mixed phase conditions.

The IPHWG concluded that the
current regulations do not adequately
address SLD, mixed phase, and ice
crystal conditions. The concerns
regarding mixed phase and ice crystal
conditions were limited to engines,
propulsion installations, airspeed
indications, and angle of attack systems.
The FAA concurs with the IPHWG’s
conclusions.

B. Prior FAA Actions To Address the
Safety Concern

The FAA has issued airworthiness
directives (ADs) to address the unsafe
conditions associated with operating
certain airplanes in severe icing
conditions, which can include SLD
icing conditions. These ADs are
applicable to airplanes equipped with
both reversible flight controls in the roll
axis and pneumatic deicing boots. The
ADs require the flightcrews to exit icing
when visual cues are observed that
indicate the conditions exceed the
capabilities of the ice protection
equipment. In addition, for new
certifications of airplanes equipped with
unpowered roll axis controls and
pneumatic deicing boots, the airplanes
are evaluated to ensure the roll control
forces are acceptable if the airplane
operates in certain SLD conditions.
However, the scope of these actions is
limited because they do not address all
transport category airplanes and do not
address the underlying safety concern of
the unknown performance and handling
qualities safety margins for airplanes
and engines operating in freezing
drizzle, freezing rain, mixed phase, and
ice crystal conditions. The IPHWG
concluded there is a need to improve
the regulations to ensure safe operation
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of airplanes and engines in these
conditions.

C. Alternatives to Rulemaking

Before proposing new rulemaking, the
FAA considers alternative ways to solve
the safety issue under consideration.
Following is a brief discussion of two of
the alternatives we considered during
deliberations on this proposed rule.

1. Alternative 1: Terminal Area Radar
and Sensors

The IPHWG considered the use of
terminal area radar and ground-based
sensors to identify areas of SLDs so they
can be avoided, rather than require
certification for operations in SLD.
Equipment for detecting and
characterizing icing conditions in
holding areas is being developed.
However, the equipment would have
limited coverage area. For areas not
covered by terminal area radar and
ground-based sensors, airborne radars
and sensors are being developed that
would identify SLD conditions in
sufficient time for avoidance. These
ground-based and airborne systems are
not mature enough to provide sufficient
protection for all flight operations
affected by SLD. Even if the equipment
was mature, rulemaking would still be
necessary to establish safety margins for
inadvertent flight into such conditions
and to provide an option for applicants
to substantiate that the airplane is
capable of safe operation in SLD
conditions.

2. Alternative 2: Icing Diagnostic and
Predictive Weather Tools

The IPHWG considered the use of
icing diagnostic and predictive weather
tools to avoid SLD rather than certify an
airplane to operate in SLD conditions.
Tools have been developed that can
provide information on icing and SLD
potential, but may not report all
occurrences of SLD. These experimental
tools are available on the Internet and
can be used to provide flight planning
information guidance for avoidance of
SLD conditions. However, rulemaking
would still be necessary to establish
safety margins for inadvertent flight into
such conditions and to provide an
option for applicants to substantiate that
the airplane is capable of safe operation
in SLD conditions.

Discussion of the Proposed Regulatory
Requirements

Appendix O to Part 25

The proposed appendix O is
structured like part 25, appendix C, one
part defining icing conditions and one
defining ice accretions. Appendix O,
part I, would define SLD icing

conditions and part II would define the
ice accretions that a manufacturer must
consider when designing an airplane.

Supercooled Large Drop Icing
Conditions

Proposed § 25.1420 would add safety
requirements that must be met in SLD
icing conditions for certain transport
category airplanes to be certified for
flight in icing conditions. This change
would require evaluating the operation
of these airplanes in the SLD icing
environment; developing a means to
differentiate between different SLD
icing conditions, if necessary; and
developing procedures to exit all icing
conditions.

The proposed regulation would
require consideration of the SLD icing
conditions (freezing drizzle and freezing
rain) defined in a proposed new part 25,
appendix O, part I, in addition to the
existing part 25, appendix C, icing
conditions. Proposed appendix O would
include drop sizes larger than those
considered by current icing regulations.
These larger drops impinge and freeze
farther aft on airplane surfaces than the
drops defined in appendix C and may
affect the airplane’s performance,
handling qualities, flutter
characteristics, and engine and systems
operations. The appendix O icing
conditions, if adopted, may affect the
design of airplane ice protection
systems.

The SLD icing conditions described in
the proposed appendix O would be
those in which the airplane must be able
to either safely exit following the
detection of any or specifically
identified appendix O icing conditions,
or safely operate without restrictions.
Specifically, the proposed § 25.1420
would allow three options:

e Detect appendix O conditions and
then operate safely while exiting all
icing conditions (§ 25.1420(a)(1)).

e Safely operate in a selected portion
of appendix O conditions, detect when
the airplane is operating in conditions
that exceed the selected portion, and
then operate safely while exiting all
icing conditions (§ 25.1420(a)(2)).

e Operate safely in all of the
appendix O conditions (§ 25.1420(a)(3)).

As discussed below in the section
titled “Differences from the ARAC
Recommendations,” the proposed
§25.1420 would apply to airplanes with
either: (1) a takeoff maximum gross
weight of less than 60,000 pounds, or (2)
reversible flight controls.

To establis%l that an airplane could
operate safely in the proposed appendix
O conditions described above, proposed
§ 25.1420(b) would require both analysis
and one test, or more as found

necessary, to establish that the ice
protection for the various components
of the airplane is adequate. The words
“as found necessary” would be applied
in the same way as they are applied in
§ 25.1419(b). During the certification
process, the applicant would
demonstrate compliance with the rule
using a combination of analyses and
test(s). The applicant’s means of
compliance would consist of analyses
and the amount and types of testing it
finds necessary to demonstrate
compliance with the regulation. The
applicant would choose to use one or
more of the tests identified in
paragraphs § 25.1420(b)(1) through
(b)(5). Although the applicant may
choose the means of compliance, it is
ultimately the FAA that determines
whether the applicant has performed
sufficient test(s) and analyses to
substantiate compliance with the
regulation. Similarly, the words “as
necessary,” which appear in
§25.1420(b)(3) and (b)(5), would result
in the applicant choosing the means of
compliance that is needed to support
the analysis, but the FAA would make
a finding whether the means of
compliance is acceptable. If an
applicant has adequate data a similarity
analysis may be used in lieu of the
testing required by § 25.1420(b). For an
airplane certified to operate in at least
a portion of proposed appendix O icing
conditions, proposed § 25.1420(c)
would extend the requirements of
§25.1419(e), (f), (g), and (h) 1° to include
activation and operation of airframe ice
protection systems in the appendix O
icing conditions for which the airplane
is certified. Proposed § 25.1420(c)
would not apply to airplanes certified to
proposed § 25.1420(a)(1) because
proposed § 25.1420(a)(1) would require
a method to identify and safely exit all
appendix O conditions.

The proposed appendix O defines
SLD conditions. It was developed by the
ARAC IPHWG, which included
meteorologists and icing research
specialists from industry, FAA/FAA
Tech Center, Meteorological Services of
Canada, National Aeronautics and
Space Administration (NASA), and
Transport Canada/Transport
Development Center. The IPHWG
collected and analyzed airborne
measurements of pertinent SLD
variables, developed an engineering
standard to be used in aircraft
certification, and recommended that

10 These requirements were recently adopted in
Amendment 25-129 (74 FR 38328, August 3, 2009).
Generally, that amendment requires methods to
detect airframe icing and to activate and operate ice
protection systems.
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standard to the FAA. The FAA concurs
with the recommendation.

The SLD conditions defined in
appendix O, part I, include freezing
drizzle and freezing rain conditions.
The freezing drizzle and freezing rain
environments are further divided into
conditions in which the drop median
volume diameters are either less than or
greater than the 40 microns. Appendix
O consists of measured data that was
divided into drop distributions within
these four icing conditions. These
distributions were averaged to produce
the representative distributions for each
condition.

The distributions of drop sizes are
defined as part of appendix O. The need
to include the distributions comes from
the larger amount of mass in the larger
drop diameters of appendix O. The
water mass of the larger drops affects
the amount of water that impinges on
airplane components, the drop
impingement, icing limits, and the ice
buildup shape.

Appendix O provides a liquid water
content scale factor that would be used
to adjust the liquid water content for
freezing drizzle and freezing rain. The
scale factor is based on the liquid water
contents of continuous freezing drizzle
and freezing rain conditions decreasing
with increasing horizontal extents.

Performance and Handling Qualities

The ice accretion definitions in
proposed appendix O, part II, and the
proposed revisions to the performance
and handling qualities requirements for
flight in icing conditions are similar to
those required for flight in appendix C
icing conditions. The proposals address
the three options allowed by proposed
§ 25.1420(a). Proposed appendix O, part
I, would contain definitions of the ice
accretions appropriate to each phase of
flight. The proposed appendix O, part
1I(b), would define the ice accretions
used to show compliance with the
performance and handling qualities
requirements for any portion of
appendix O in which the airplane is not
certified to operate. The proposed
appendix O, part II(c), would define the
ice accretions for any portion of
appendix O in which the airplane is
certified to operate.

Proposed appendix O, part II(d),
would define the ice accretion in
appendix O conditions before the
airframe ice protection system is
activated and is performing its intended
function to reduce or eliminate ice
accretions on protected surfaces. This
ice accretion would be used in showing
compliance with the controllability and
stall warning margin requirements of
§§ 25.143(j) and 25.207(h), respectively,

that apply before the airframe ice
protection system has been activated
and is performing its intended function.
Even if the airplane is certified to
operate only in a portion of the
appendix O icing conditions, the ice
accretion used to show compliance with
§§25.143(j) and 25.207(h) must consider
all appendix O icing conditions since
the initial entry into icing conditions
may be into appendix O icing
conditions in which the airplane is not
certified to operate.

To reduce the number of ice
accretions needed to show compliance
with § 25.21(g), the proposed appendix
O, part II(e), would allow the option of
using an ice accretion defined for one
flight phase for any other flight phase if
it is shown to be more critical than the
ice accretion defined for that other flight
phase.

Existing § 25.21(g)(1) 1 requires that
the performance and handling qualities
requirements of part 25, subpart B, with
certain exceptions,12 be met in appendix
C icing conditions.3 Proposed
§25.21(g)(3) would identify the
performance and handling qualities
requirements that must be met to ensure
that an airplane certified to either the
proposed § 25.1420(a)(1) or (a)(2) could
safely exit icing if the icing conditions
of proposed appendix O, for which
certification is not sought, are
encountered. Such an airplane would
not be approved to take off in proposed
appendix O icing conditions and would
only need to be able to detect and safely
exit those icing conditions encountered
en route. Therefore, it is proposed that,
in addition to the exceptions identified
in the existing § 25.21(g)(1), such an
airplane would not need to meet certain
requirements 14 for appendix O icing
conditions.

With one exception, for an airplane
certified under proposed § 25.1420(a)(1)
or (a)(2), the same handling qualities
requirements that must currently be met
for flight in appendix C icing conditions
are proposed for flight in appendix O
icing conditions for which certification
is not sought. That exception is
§25.143(c)(1), which addresses
controllability following engine failure
during takeoff at V,. Compliance with
that rule would not be necessary since

1114 CFR 25.21(g)(1) is proposed to be
redesignated as § 25.21(g)(2).

12 The exceptions listed in this requirement are
§§25.121(a), 25.123(c), 25.143(b)(1) and (b)(2),
25.149, 25.201(c)(2), 25.207(c) and (d), 25.239, and
25.251(b) through (e).

13 For a complete discussion of these
requirements, see Amendment 25-121 (72 FR
44665, August 8, 2007).

1414 CFR 25.105, 25.107, 25.109, 25.111, 25.113,
25.121, and 25.123.

the airplane would not be approved for
takeoff in appendix O icing conditions.
No justification for a relaxation of other
handling qualities requirements could
be identified.

The requirements for safe operation in
all or any portion of proposed appendix
O icing conditions under proposed
§ 25.21(g)(4) are similar to those
currently required for appendix C icing
conditions. With one exception, the list
of part 25, subpart B requirements that
currently do not have to be met for flight
in appendix C icing conditions would
not have to be met in proposed
appendix O icing conditions. The
exception is that compliance with
§ 25.121(a), Climb: One-engine-
inoperative would be required for
appendix O icing conditions because,
unlike for appendix C icing conditions,
the FAA cannot justify an assumption
that the ice accretion in this flight phase
can be assumed insignificant. In
practice, it is expected that some
applicants may use an operating
limitation to prohibit takeoff in
appendix O icing conditions. Otherwise,
the same rationales behind the
requirements are used for both appendix
C and appendix O icing conditions. For
continued operation in appendix O
icing conditions, there should
effectively be no degradation in
handling qualities, and any degradation
in performance should be no greater
than that allowed by the regulations for
appendix C icing conditions.

Component Requirements for All Part
25 Transport Category Airplanes

In certification programs, both the
airplane as a whole and its individual
components are evaluated for flight in
icing conditions. There are several rules
in part 25 15 that contain icing related
requirements for specific components.
We propose to revise those rules to
ensure the airplane can safely operate in
the new icing conditions established in
this proposed rule.

Section 25.1419 requires that an
airplane be able to safely operate in all
of the conditions specified in appendix
C, whereas the proposed § 25.1420
would not require an airplane to safely
operate in all of the appendix O icing
conditions. Proposed § 25.1420(a)(1)
and (a)(2) only require an airplane to be
capable of safely exiting icing
conditions after encountering an
appendix O icing condition for which
that airplane will not be certified. The
existing regulations for pilot
compartment view, airspeed indication

1514 CFR 25.773, 25.929, 25.1093, 25.1323, and
25.1325.
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system, and static pressure system 16
contain requirements for operation in
icing conditions. These sections would
be revised to add requirements for
operation in appendix O icing
conditions. Section 25.1323, Airspeed
indicating system, would also be revised
to include and define mixed phase and
ice crystal conditions. New proposed

§ 25.1324 includes an icing requirement
for angle of attack systems. This would
be similar to the icing requirements for
airspeed indication systems. The
proposed section would require the
angle of attack system to be heated to
prevent malfunction in appendices C
and O icing conditions and in the mixed
phase and ice crystal conditions defined
in §25.1323.

In the proposed revisions to the
requirements for pilot compartment
view, airspeed indication system, and
static pressure system,!” and the new
proposed requirements for angle of
attack systems, an airplane certified in
accordance with § 25.1420(a)(1) or (a)(2)
would not be required to be evaluated
for all of appendix O. For airplanes
certified in accordance with
§ 25.1420(a)(1), the icing conditions that
the airplane is certified to safely exit
following detection must be considered.
For airplanes certified in accordance
with § 25.1420(a)(2), the icing
conditions that the airplane is certified
to safely operate in, and to safely exit
following detection, must be
considered. For airplanes certified in
accordance with § 25.1420(a)(3) and for
airplanes not subject to § 25.1420, all
icing conditions must be considered.
Airplanes not certified for flight in icing
need not consider appendix O.

The engine induction system icing
section (§ 25.1093) and propeller
deicing section (§ 25.929) contain
requirements for operation in icing
conditions. As a conservative approach
to ensure safe operation of an airplane
in an inadvertent encounter with icing,
the existing language in § 25.1093
contains requirements for operation in
icing conditions, even for an airplane
that is not approved for flight in icing.
Since proposed appendix O defines
icing conditions that also may be
inadvertently encountered, § 25.1093
would be revised to reference appendix
O in its entirety. This would maintain
the FAA’s conservative approach for
this section. Section 25.929 (propeller
deicing) would also be revised to
reference appendix O in its entirety.

Sections 25.929 and 25.1323
generically reference icing instead of
specifically mentioning appendix C.

1614 CFR 25.773, 25.1323, and 25.1325.
17 Ibid.

Historically, the icing conditions
specified in appendix C have been
applied to these rules. For clarity, we
are revising §§ 25.929 and 25.1323 so
they specifically reference appendix C,
as well as appendix O. The proposed
revisions to icing regulations for pilot
compartment view, propellers, engine
induction system icing protection,
airspeed indication system, static
pressure system, and angle of attack
system would be applicable to all
transport category airplanes to ensure
safe operation during operations in icing
conditions.

The proposed revisions to § 25.903
would retain the existing regulations
and add new subparagraphs to be
consistent with the proposed part 33
changes in § 33.68. These revisions
would allow for approving new aircraft
type certification programs with engines
certified to earlier amendment levels.
The proposed revisions would make it
clear that the proposed part 33 changes
would not be retroactively imposed on
an already type certified engine design,
unless service history indicated that an
unsafe condition was present.

The proposed revision to § 25.929
clarifies the meaning of the words “for
airplanes intended for use where icing
may be expected.” The intent has been
for the rule to be applicable to airplanes
certified for flight in icing.

Engine and Engine Installation
Requirements

The proposed revisions to §§25.1093,
33.68, and 33.77 would change the icing
environmental requirements used to
evaluate engine protection and
operation in icing conditions. The
reason for these changes is that the
incident history of some airplanes has
shown that the current icing
environmental requirements are
inadequate. The effect of the change
would be to require an evaluation of
safe operation in the revised icing
environment. The proposed revision to
§ 25.1093 restructures paragraph (b) and
adds a new Table 1—Icing Conditions
for Ground Tests. The proposed rules
would require engines and engine
installations to operate safely
throughout the SLD conditions defined
in proposed new part 25, appendix O,
and the newly defined mixed phase and
ice crystal conditions defined in
proposed new part 33, appendix D.18
The proposed appendix D was
developed by the ARAC Engine
Harmonization Working Group and the

18 See FAA report DOT/FAA/AR-09/13,
Technical Compendium from Meetings of the
Engine Harmonization Working Group, March 2009
for details on appendix D and its development.

Power Plant Installation Harmonization
Working Group, which included
meteorologists and icing research
specialists from industry, FAA/FAA
Tech Center, Meteorological Services of
Canada, National Aeronautics and
Space Administration (NASA), and
Transport Canada/Transport
Development Center. The ARAC
recommended appendix D and the FAA
concurs with the recommendation.

The proposed revision to § 25.1521
would retain the existing regulations
and add a new subparagraph that would
require an additional operating
limitation for turbine engine
installations during ground operation in
icing conditions defined in
§ 25.1093(b)(2). That operating
limitation would address the maximum
time interval between any engine run-
ups from idle and the minimum
ambient temperature associated with
that run-up interval. This limitation is
necessary because we do not currently
have any specific requirements for run-
up procedures for engine ground
operation in icing conditions. The
engine run-up procedure, including the
maximum time interval between run-
ups from idle, run-up power setting,
duration at power, and the minimum
ambient temperature demonstrated for
that run-up interval proposed in
§25.1521, would be included in the
Airplane Flight Manual in accordance
with existing § 25.1581(a)(1) and
§25.1583(b)(1).

The engine run-up procedure from
ground idle to a moderate power or
thrust setting is necessary to shed ice
build-up on the fan blades before the
quantity of ice reaches a level that could
adversely affect engine operation if ice
is shed into the engine. The proposed
revision to § 25.1521 would not require
additional testing. The ice shedding
demonstration may be included as part
of the § 33.68 engine icing testing.

Operating Limitations

The proposed revision to § 25.1533
would establish an operating limitation
applicable to airplanes that are not
certified in accordance with proposed
§25.1420(a)(1) or (a)(2). The flightcrews
of these airplanes would be required to
exit all icing conditions if they
encounter appendix O icing conditions
that the airplane has not been certified
to operate in.

Expansion of Proposed Icing
Requirements

The proposed regulations 9 for the
airspeed indicating system and angle of

1914 CFR 25.1323, and 25.1324.
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attack system would address the
operation of those systems in specific
mixed phase and ice crystal conditions,
as defined in proposed Appendix O.
During the drafting of this NPRM the
FAA became aware of airspeed
indicating system malfunctions in
environmental conditions that may not

be addressed by these proposed
regulations. The FAA is reviewing the
malfunctions and is considering the
need to change the proposed mixed
phase and ice crystal parameters to
include freezing rain. The maximum
mixed phase and ice crystal parameters
that we are considering are those

defined in the proposed part 33,
appendix D. The freezing rain
parameters that we are considering are
based on standards some manufacturers
have used for airdata probes. The
maximum freezing rain parameters that
we are considering are:

Static air temperature Altitude range Liquid water | Horizontal extent Droplet
content MVD
(°C) (ft) (m) (@m3) | (km) | (nmiles) | (um)
280 0 s 0 to 10 000 0 to 3000 1 100 50 1000
6 5 3 2000
15 1 0.5 2000

We consider the mixed phase and ice
crystal parameters defined in the
proposed part 33, appendix D, plus the
freezing rain parameters defined above
to be adequate to prevent potential
airspeed indicating system malfunctions
in these newly defined environmental
conditions. We request technical and
economic comments on whether the
proposed airspeed indicating system
and angle of attack system regulations
should include these expanded
parameters. Based on comments we
receive, we may add these parameters to
the final rule.

Differences From the ARAC
Recommendations

The IPHWG recommended changes to
parts 25 and 33 to ensure the safe
operation of airplanes and engines in
icing conditions. The FAA concurs with
the recommendations, but has
determined it is necessary to revise to
which airplanes the new airplane icing
certification requirements in the
proposed § 25.1420 would apply. The
proposed § 25.1420 in this NPRM would
apply to airplanes with either: (1) a
takeoff maximum gross weight of less
than 60,000 lbs (27,000 kg), or (2)
reversible flight controls. An airplane
with reversible flight controls in any
axis (pitch, roll, or yaw), even if these
flight controls are aerodynamically
boosted and/or power-assisted, would
be considered to have reversible flight
controls under this proposed rule. An
airplane with flight controls that are
irreversible under normal operating
conditions, but are reversible following
a failure, would not be considered to
have reversible flight controls under this
proposed rule. Reversible,
aerodynamically boosted, and power-
assisted flight controls are defined in
Appendix 1 to the preamble of this
NPRM. The ADs described above in
section B. “Prior FAA Actions to address
the Safety Concern” are only applicable
to airplanes equipped with both

reversible flight controls in the roll axis
and pneumatic deicing boots.

A group of IPHWG members (Boeing,
Airbus, and Embraer, supported by
Cessna) held a minority position in their
belief that the applicability of the
proposed § 25.1420 should exclude
airplanes with certain design features.
Their rationale for the position is that
large transport airplanes still in
production have not experienced any
accidents or serious incidents as a result
of flying in SLD icing conditions. These
manufacturers proposed that airplanes
having all three of the following design
features should be excluded from
compliance with § 25.1420:

(1) Gross weight in excess of 60,000
Ibs (27,000 kg);

(2) Irreversible powered flight
controls; and

(3) Wing leading-edge high-lift
devices.

These manufacturers included the
gross weight criterion in this list, in
part, because size has a direct bearing
on an airplane’s susceptibility to the
adverse effects of ice accretion. The size
of an airplane determines the sensitivity
of its flight characteristics to ice
thickness and roughness. The relative
effect of a given ice height (or ice
roughness height) decreases as airplane
size increases.

The irreversible powered flight
controls design feature was chosen, in
part, because using irreversible powered
flight controls reduces an airplane’s
susceptibility to SLD conditions. The
concern that SLD accretions can
produce hinge moment or other
anomalous control force/trim effects is
not applicable to those systems.

The wing leading-edge high-lift
devices design feature was chosen, in
part, because, for wings without ice
contamination, those devices provide a
considerable increase in the maximum
lift coefficient (CLmax) compared to
fixed leading edges. When wings
equipped with those devices are

contaminated with ice, they have
smaller relative CLmax losses due to ice
accretion than wings with fixed leading
edges.

The IPHWG majority (Air Line Pilots
Association, International (ALPA), Civil
Aviation Authority for the United
Kingdom (CAA/UK), FAA/FAA Tech
Center, Meteorological Services of
Canada, National Aeronautics and
Space Administration (NASA), SAAB,
Transport Canada/Transport
Development Center) did not accept the
exclusion of airplanes with the three
aforementioned design features because
one cannot predict with confidence that
the past service experience of airplanes
with these specific design features will
be applicable to future designs. The
IPHWG majority recommended
applying the new SLD airplane
certification requirements proposed in
the new § 25.1420 to all future transport
category airplane type designs.

The IPHWG majority opposed
limiting the applicability of the rule
based on airplane gross weight, in part,
because the ratio of wing and control
surface sizes to airplane weight varies
between airplane designs. Therefore,
airplane takeoff weight is not a
consistent indicator of lifting and
control surface size or chord, which are
the important parameters affecting
sensitivity to a given ice accretion.

Excluding airplanes with irreversible
flight controls was opposed, in part,
because hinge moment and other
anomalous control forces are not the
only concern in SLD icing conditions.
An irreversible control surface may not
be deflected by the SLD accumulation
but the aerodynamic efficiency of the
control is likely to be degraded by the
presence of SLD icing in front of the
control surface.

Excluding airplanes with wing
leading edge high-lift devices was
opposed, in part, because there are
many different designs for such devices,
which may not all be equally effective
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in mitigating the negative effects of SLD
ice accretions. The designs for those
devices include:

o Slats that may be slotted or sealed
to the basic wing leading edge, over or
under deflected, with deflection and
slotting that may be automated as a
function of stall warning or airplane
angle of attack;

¢ Krueger flaps that may be slotted or
sealed to the wing leading edge, flexed
to optimum curvature or conformed to
the wing’s leading edge lower surface;
and

¢ Vortilons or some other vortex
creating devices.

In addition, for transport category
airplanes with leading edge high-lift
devices, the spanwise extent of ice
protection varies from 100 percent for
some early turbo-jet airplane slats, to the
span of two slats for later airplane
designs, to none for Krueger flaps. The
variations in the designs lead to varying
degrees of aerodynamic benefit. Without
defining the specific performance
benefits associated with the above
designs, the potential safety margins for
SLD conditions cannot be determined.

The complete minority and majority
positions are discussed in the working
group report, which is available in the
public docket.20

In order to propose a rule with the
estimated costs commensurate with the
estimated benefits, the FAA determined
the applicability of the proposed rule
should be limited based on service
histories of certified airplanes, and the
assumption that similar future designs
will continue to not experience the
safety problems addressed by this
proposal. Therefore, the FAA decided to
revise the IPHWG rulemaking
recommendation by incorporating, in
part, the IPHWG minority position to
exclude airplanes with certain design
features.

The FAA continues to agree with the
IPHWG majority position that the
presence (or conversely, the absence) of
leading edge high lift devices should not
be used as a basis for determining the
applicability of the proposed § 25.1420.
There is insufficient data to conclude
either that every type of leading edge
high lift device, or that a specific
leading edge high lift device design will
affect (positively or negatively) an
airplane’s ability to operate in SLD
atmospheric icing conditions. Also,
leading edge high lift devices are only
deployed in certain phases of flight (for
example, takeoff and landing), and their

20 The complete IPHWG working group report is
available on the Internet at http://regulations.gov. A
copy will also be placed in the docket (FAA-2010—
0636).

deployment may differ for different flap
configurations. For example, a leading
edge slat may be sealed in one flap
configuration, but slotted (that is, with
a gap opened up between the trailing
edge of the slat and the wing) in others.
Therefore, the applicability of the
proposed § 25.1420 is not affected by
the presence or absence of leading edge
high lift devices.

We request comment on whether this
proposed rule, if adopted, should be
applied to airplanes larger than 60,000
pounds MTOW or airplanes with other
design features whose presence or
absence would result in the airplane
being susceptible to safety problems
while operating in the SLD icing
conditions defined in the proposed
appendix O, as well as the economic
analysis associated with these
decisions.21

This NPRM also differs from the
ARAC recommendation by proposing a
revision to § 25.1533 for airplanes not
certified to operate in all of the SLD
atmospheric icing conditions specified
in the proposed new appendix O (that
is, airplanes certified in accordance
with proposed § 25.1420(a)(1) or (a)(2)).
The proposal would establish an
operating limitation that requires the
flightcrews to exit all icing conditions if
they encounter appendix O icing
conditions in which the airplane has not
been certified to operate.

Another difference between this
NPRM and the ARAC recommendation
concerns an ARAC recommendation to
establish separate stall warning margin
and controllability requirements using
the ice accretion associated with
detection of appendix O icing
conditions that require exiting all icing
conditions. For airplanes that require
exiting all icing conditions after
encountering certain appendix O icing
conditions, the ARAC recommended
(and the FAA proposes in this NPRM)
stall warning margin and controllability
requirements that must be met with the
ice accretion existing at the time the
airplane exits all icing conditions. The
ARAC was concerned that some future
airplanes would be incapable of
complying with these recommended
requirements without including some
means to increase the stall warning
margin and airplane controllability
upon detection of appendix O icing
conditions. The ARAC recommended
applying less stringent stall warning and
controllability requirements with the ice
accretion existing at the time appendix
O icing conditions are detected, before

21 A copy of the Initial Regulatory Evaluation
(dated October 5, 2009) can be found in the docket
(FAA-2010-0636).

the means to increase the stall warning
margin and airplane controllability
becomes effective.

The FAA considers these ARAC
recommended requirements to add
significant complexity to the proposed
rule to address an issue that may not
arise. The FAA considers it unlikely
that future airplane designs will include
means to increase the stall warning
margin and airplane controllability
upon detection of appendix O icing
conditions in addition to the means that
are incorporated in many current
transport category airplane designs to
change the stall warning device
activation point upon activation of the
ice protection system. Therefore, these
ARAC recommendations are not
included in this NPRM. If needed, the
FAA can issue special conditions, in
accordance with § 21.16, to provide
adequate safety standards in the
unlikely event that such design features
are included in a future transport
category airplane.

Another (fifference between this
NPRM and the ARAC recommendation
concerns the requirements for pilot
compartment view, airspeed indication
system, angle of attack system and static
pressure system.22 For these rules the
ARAC recommendation would have
required airplanes certified in
accordance with § 25.1420(a)(1) or (a)(2)
to consider all appendix O icing
conditions. However, the ARAC
recommended advisory circular material
allowed these airplanes to consider less
than the full appendix O icing
conditions. The FAA is not proposing
that these airplanes must meet the
performance and handling qualities
requirements for all of the icing
conditions specified in appendix O.
Therefore, for pilot compartment view,
airspeed indication system, angle of
attack system and static pressure
system,23 the agency concurs that it
would only be necessary to show
compliance under the applicable
conditions in appendix O.

Discussion of Working Group Non-
Consensus Issues

One goal of the ARAC process is to
have a working group achieve
consensus on all of the
recommendations. The IPHWG did not
unanimously agree on the following
issues:

1. Whether it is necessary to flight test
in natural SLD icing conditions.

2. Whether airplanes with certain
design features should be exempt from
the recommendation for § 25.1420.

2214 CFR 25.773, 25.1323, 25.1324, and 25.1325.
23 Jbid.
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3. Whether it is acceptable to
certificate an airplane to a portion of
appendix O, as proposed in the
recommendation for § 25.1420(a)(2).

4. Whether certain icing related
accidents might have been prevented if
an accident airplane had complied with
the recommendations in the IPHWG
report.

A detailed discussion of the IPHWG’s
minority and majority opinions on these
issues is included in the working group
report. A copy of the working group
report is in the public docket.24

The FAA predominantly concurred
with the ARAC’s recommendations, but
determined it was necessary to revise
the applicability of the recommendation
for § 25.1420, as discussed previously.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
information collection requirements
associated with this NPRM have been
previously approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) and have been assigned OMB
Control Number 2120-0018.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these proposed
regulations.

European Aviation Safety Agency

The European Aviation Safety Agency
(EASA) was established by the
European Community to develop
standards to ensure safety and
environmental protection, oversee
uniform application of those standards,
and promote them internationally.
EASA formally became responsible for
certification of aircraft, engines, parts,
and appliances on September 28, 2003.
EASA has a project similar to SLD on
its rulemaking inventory and our intent
is to harmonize these regulations.

24 The complete IPHWG working group report is
available on the Internet at http://regulations.gov.
The docket number is FAA—-2010-0636.

Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Analysis, and Unfunded
Mandates

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—-39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this proposed rule.
We suggest readers seeking greater
detail read the full regulatory
evaluation, a copy of which we have
placed in the docket for this rulemaking.

In conducting these analyses, FAA
has determined that this proposed rule:
(1) Has benefits that justify its costs; (2)
is not an economically “significant
regulatory action” as defined in section
3(f) of Executive Order 12866; (3) is
“significant” as defined in DOT’s
Regulatory Policies and Procedures; (4)
would not have a significant economic
impact on a substantial number of small
entities; (5) would not create
unnecessary obstacles to the foreign
commerce of the United States; and (6)
would not impose an unfunded
mandate on State, local, or tribal
governments, or on the private sector by
exceeding the threshold identified
above. These analyses are summarized
below.

Total Benefits and Costs of This Rule

This NPRM would amend the
airworthiness standards applicable to
certain transport category airplanes
certified for flight in icing conditions
and the icing airworthiness standards

applicable to certain aircraft engines.
The affected fleet and categories of
benefits and costs are customized to the
requirements contained in this proposal.
So, depending on the category and type
of airplane, the benefits and costs are
analyzed over different time periods. It
is important for the reader to focus on
present value benefits and costs. The
total estimated benefits are $405.6
million ($99.5 million present value).
The total estimated costs are $71.0
million ($54.0 million present value).
On an annualized basis, for the time
period 2012-2064, the benefits are $7.0
million, and the costs are $3.8 million.
Therefore, the benefits of the proposed
rule justify the costs, and the proposed
rule is cost beneficial.

Persons Potentially Affected by This
Rule

e Part 25 airplane manufacturers.
¢ Engine manufacturers.
e Operators of Affected Equipment.

Assumptions

¢ Discount rate—7%.

¢ Costs and benefits are expressed in
2009 dollars and that both costs and
benefits start to occur in 2011. We
conservatively assume that all
certifications are approved one year
after the rule is codified (2011), and that
production/deliveries begin to occur the
following year (2012). Airplane
deliveries continue to accumulate until
the airplane is out of production and
then begin to retire in the 25th year of
service. We have customized different
fleet types (smaller, medium, larger)
based upon the actual historical
production cycles and deliveries. The
varying periods are based on all the
historical data that we have available.
The production cycles for smaller
airplanes are shorter than the
production cycles of larger airplanes,
thus the differing time periods.

e Value of an Averted Fatality—$6.0
million.

e Fuel Cost per gallon—$1.92.

Benefits of This Proposed Rule

The industry, with the FAA, analyzed
the SLD events for part 25 certified
airplanes. We evaluated the events for
applicability and preventability in
context with the requirements contained
in this proposed rule.

First, we develop an annual risk of a
catastrophic SLD event per aircraft and
assume a uniform annual likelihood.
Next, we multiply the total annual
affected aircraft by the annual risk per
aircraft. Lastly, we multiply the total
annual risk by the estimated cost of an
average SLD event. When summed over
time, the total estimated benefits are
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$405.6 million ($99.5 million present
value).

Costs of This Proposed Rule

The total estimated costs are $71.0
million ($54.0 million present value).
We obtained the basis of our cost
estimates from the industry. The
manufacturers used accompanying
advisory circulars (AC) describing
acceptable means for showing
compliance. The compliance costs are
analyzed in context of the part 25 and
part 33 certification requirements.

The FAA originally asked ARAC to
estimate other operational costs beyond
the additional hardware and fuel
consumption costs. The additional
hardware costs would be for SLD ice
detectors that manufacturers would
install to be in compliance with the
proposed requirements. The additional
hardware costs would be accompanied
by additional fuel consumption costs
from the accompanying weight changes
due to the SLD ice detectors.
Accordingly, ARAC provided this data
to the FAA. However, as we neared
completion of our cost analysis for these

requirements, we queried individual
operators and they informed us that
they were already in compliance and
there were no additional operational
costs beyond fuel and hardware.

As summarized below, the cost
categories in the regulatory evaluation
incorporate both certification and
operational costs. We analyze each cost
category separately. The cost categories
in this evaluation are the same as those
provided by industry to comply with
the requirements contained in this
proposal. For this analysis, the
estimated costs were:

Nominal Cost PV Cost

ENGING €It COST ...ttt ettt e e ae e bt e s ae e e bt sae e et e e e ab e e en e e sar e e be e nar e e nneeeans $7,936,000 $6,931,610
Engine Capital Cost ... 6,000,000 5,240,632
Total ENGIiNe .....ccovvviivieniieieeee. 13,936,000 12,172,242
Small Aircraft Certification Cost ............ 24,999,039 21,835,129
New Large Aircraft Certification Cost ..........ccoceoviiiiiiininns 3,154,600 2,755,350
Amended Type Certificate Large Airplane Certification Cost 10,438,800 9,117,652
Hardware COStS .......cooviiiiieiiiiieiieeeee e 10,390,000 5,842,024
FUBE BUIN Al <ottt et e e e e e e a e s e e b e e st bt e s e e b e e e e et e e e nreennennesnees 8,046,676 2,261,941

Lo £ TSSO P SRS PRRPRPR 70,965,115 53,984,338

Alternatives Considered

Alternative 1—Make all sizes of
aircraft applicable to the proposal. Not
all the requirements in this proposal
extend to larger transport category
aircraft (those with a maximum takeoff
weight greater than 60,000 pounds).
Under this alternative, the proposed
design requirements would extend to all
transport category aircraft. This
alternative was rejected because this
alternative would add significant cost
without a commensurate increase in
benefits.

Alternative 2—Limit the scope of
applicability to small aircraft. Although
this alternative would decrease the
estimated cost, the FAA believes that
medium airplanes have the same risk as
small airplanes. The FAA does not want
a significant proportion of the future
fleet to be disproportionately at risk.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes “as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA

covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

However, if an agency determines that
a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear. Based on
the analysis presented below, we
determined there would not be a
significant impact on a substantial
number of small entities.

Airplane and Engine Manufacturers

Aircraft and Engine Manufacturers
would be affected by the requirements
contained in this proposal.

For aircraft manufacturers, we use the
size standards from the Small Business
Administration for Air Transportation
and Aircraft Manufacturing specifying
companies having less than 1,500
employees as small entities. The current
United States part 25 airplane
manufacturers include: Boeing, Cessna

Aircraft, Gulfstream Aerospace, Learjet
(owned by Bombardier), Lockheed
Martin, McDonnell Douglas (a wholly-
owned subsidiary of The Boeing
Company), Raytheon Aircraft, and
Sabreliner Corporation. Because all U.S.
transport-aircraft category
manufacturers have more than 1,500
employees, none are considered small
entities.

United States aircraft engine
manufacturers include: General Electric,
CFM International, Pratt & Whitney,
International Aero Engines, Rolls-Royce
Corporation, Honeywell, and Williams
International. All but one exceeds the
Small Business Administration small-
entity criteria for aircraft engine
manufacturers. Williams International is
the only one of these manufacturers that
is a U.S. small business. One small
entity is not a substantial number.

Operators

In addition to the certification cost
incurred by manufacturers, operators
would incur fuel costs due to the
estimated additional impact of weight
changes from equipment on affected
airplanes. On average, an affected
airplane would incur additional fuel
costs of roughly $525 per year.

Because this proposed rule would
apply to airplanes that have yet to be
designed, there would be no immediate
cost to small entities. However, as of
2007, there are at least 54 small entity
operators with 1,500 or fewer employees
who would qualify as small entities.
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According to the “Airliner Price
Guide,” the average cost of a new
aircraft that would incur such expenses
is approximately $17 million. The
corresponding 3-year average total
aircraft operating expenses on an
affected per airplane basis was
$758,000. The estimated additional cost
of $525 would add only 0.07% to the
total annual operating expenses. We do
not consider this a significant economic
impact.

Because this proposed rule would not
have a significant economic impact on
a substantial number of airplane
manufacturers, engine manufacturers or
operators, the FAA certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The FAA solicits comments regarding
this determination.

International Trade Analysis

The Trade Agreements Act of 1979
(Pub. L. 96—39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this proposed rule and
determined that it would impose the
same costs on domestic and
international entities and thus has a
neutral trade impact.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule does not contain

such a mandate; therefore, the
requirements of Title II do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have federalism implications.

Regulations Affecting Intrastate
Aviation in Alaska

Section 1205 of the FAA
Reauthorization Act of 1996 (110 Stat.
3213) requires the Administrator, when
modifying regulations in Title 14 of the
CFR in a manner affecting intrastate
aviation in Alaska, to consider the
extent to which Alaska is not served by
transportation modes other than
aviation, and to establish appropriate
regulatory distinctions. Because this
proposed rule would apply to the
certification of future designs of
transport category airplanes and their
subsequent operation, it could, if
adopted, affect intrastate aviation in
Alaska. The FAA, therefore, specifically
requests comments on whether there is
justification for applying the proposed
rule differently in intrastate operations
in Alaska.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this proposed
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 4(j) and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because, while it is a
“significant regulatory action,” it is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

Plain English

Executive Order 12866 (58 FR 51735,
Oct. 4, 1993) requires each agency to
write regulations that are simple and
easy to understand. We invite your
comments on how to make these
proposed regulations easier to
understand, including answers to
questions such as the following:

e Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
unnecessary technical language or
jargon that interferes with their clarity?

e Would the regulations be easier to
understand if they were divided into
more (but shorter) sections?

e Is the description in the preamble
helpful in understanding the proposed
regulations?

Please send your comments to the
address specified in the ADDRESSES
section of this preamble.

Additional Information
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider
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proprietary or confidential. If you send
the information on a disk or CD ROM,
mark the outside of the disk or CD ROM
and also identify electronically within
the disk or CD ROM the specific
information that is proprietary or
confidential.

Under 14 CFR 11.35(b), when we are
aware of proprietary information filed
with a comment, we do not place it in
the docket. We hold it in a separate file
to which the public does not have
access, and we place a note in the
docket that we have received it. If we
receive a request to examine or copy
this information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies web page at http://
www.faa.gov/regulations policies/; or

3. Accessing the Government Printing
Office’s web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number or notice
number of this rulemaking.

You may access all documents the
FAA considered in developing this
proposed rule, including economic
analyses and technical reports, from the
internet through the Federal
eRulemaking Portal referenced in
paragraph (1).

The following appendix will not
appear in the Code of Federal
Regulations.

Appendix 1 to the Preamble—Definition
of Terms Used in This Preamble

For the purposes of this preamble, the
following definitions are applicable.
These definitions of terms are intended
for use only with this preamble:

a. Appendix C Icing Conditions: The
environmental conditions defined in
appendix C of 14 CFR part 25.

b. Appendix O Icing Conditions: The
environmental conditions defined in
appendix O of 14 CFR part 25.

c. Drizzle Drop: A drop of water
measuring 100 um to 500 um (0.1-0.5
mm) in diameter.

d. Freezing Drizzle (FZDZ):
Supercooled drizzle drops that remain

in liquid form and freeze upon contact
with objects colder than 0°C.

e. Freezing Rain (FZRA): Supercooled
rain drops that remain in liquid form
and freeze upon contact with objects
colder than 0°C.

f. Icing Conditions: The presence of
atmospheric moisture and temperature
conducive to airplane icing.

g. Icing Conditions Detector: A device
that detects the presence of atmospheric
moisture and temperature conducive to
airplane icing.

h. Irreversﬁjle Flight Controls: Flight
controls in the normal operating
configuration that have loads generated
at the control surfaces of an airplane
which are reacted against the actuator
and its mounting and cannot be
transmitted directly back to the flight
deck controls. This term refers to flight
controls in which all of the force
necessary to move the pitch, roll, or yaw
control surfaces is provided by
hydraulic or electric actuators, the
motion of which is controlled by signals
from the flight deck controls.

i. Liquid Water Content (LWC): The
total mass of water contained in liquid
drops within a unit volume or mass of
air, usually given in units of grams of
water per cubic meter (g/m3).

j. Mean Effective Diameter (MED): The
calculated drop diameter that divides
the total liquid water content present in
the drop size distribution in half. Half
the water volume will be in larger drops
and half the volume in smaller drops.
This value is calculated, as opposed to
being arrived at by measuring actual
drop size. The MED is based on an
assumed Langmuir drop size
distribution. The fact that it is a
calculated measurement is how it differs
from median volume diameter, which is
based on actual drop size.

k. Median Volume Diameter (MVD):
The drop diameter that divides the total
liquid water content present in the drop
distribution in half. Half the water
volume will be in larger drops and half
the volume in smaller drops. The value
is obtained by actual drop size
measurements.

1. Mixed Phase Icing Environment: A
combination of supercooled liquid and
ice crystals.

m. Rain Drop: A drop of water greater
than 500 um (0.5 mm) in diameter.

n. Reversible Flight Controls: Flight
controls in the normal operating
configuration that have force or motion
originating at the airplane’s control
surface (for example, through
aerodynamic loads, static imbalance, or
trim tab inputs) that is transmitted back
to flight deck controls. This term refers
to flight deck controls connected to the
pitch, roll, or yaw control surfaces by

direct mechanical linkages, cables, or
push-pull rods in such a way that pilot
effort produces motion or force about
the hinge line.

(1) Aerodynamically boosted flight
controls: Reversible flight control
systems that employ a movable tab on
the trailing edge of the main control
surface linked to the pilot’s controls or
to the structure in such a way as to
produce aerodynamic forces that move,
or help to move, the surface. Among the
various forms are flying tabs, geared or
servo tabs, and spring tabs.

(2) Power-assisted flight controls:
Reversible flight control systems in
which some means is provided, usually
a hydraulic actuator, to apply force to a
control surface in addition to that
supplied by the pilot to enable large
surface deflections to be obtained at
high speeds.

0. Supercooled Large Drops (SLD):
Supercooled liquid water that includes
freezing rain or freezing drizzle.

p. Supercooled Water: Liquid water at
a temperature below the freezing point
of 0°C.

List of Subjects
14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements, Safety,
Transportation.

14 CFR Part 33
Aircraft, Aviation safety.
The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend Chapter I of Title 14,
Code of Federal Regulations parts 25
and 33 as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702 and 44704.

2. Amend § 25.21 by revising
paragraphs (g)(1) and (g)(2) and adding
paragraphs (g)(3) and (g)(4) to read as
follows:

§25.21 Proof of compliance.
* * * * *
(g) * *x %

(1) Paragraphs (g)(3) and (g)(4) of this
section apply only to airplanes with one
or both of the following attributes:

(i) Takeoff maximum gross weight is
less than 60,000 lbs; or

(ii) The airplane is equipped with
reversible flight controls.
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(2) Each requirement of this subpart,
except §§25.121(a), 25.123(c),
25.143(b)(1) and (2), 25.149,
25.201(c)(2), 25.207(c) and (d), 25.239,
and 25.251(b) through (e), must be met
in the icing conditions specified in
appendix C of this part. Compliance
must be shown using the ice accretions
defined in part II of appendix C of this
part, assuming normal operation of the
airplane and its ice protection system in
accordance with the operating
limitations and operating procedures
established by the applicant and
provided in the Airplane Flight Manual.

(3) If the applicant does not seek
certification for flight in all icing
conditions defined in appendix O of
this part, each requirement of this
subpart, except §§25.105, 25.107,
25.109, 25.111, 25.113, 25.115, 25.121,
25.123, 25.143(b)(1), (b)(2), and (c)(1),
25.149, 25.201(c)(2), 25.207(c) and (d),
25.239, and 25.251(b) through (e), must
be met in the appendix O icing
conditions for which certification is not
sought in order to allow a safe exit from
those conditions. Compliance must be
shown using the ice accretions defined
in part II, paragraphs (b) and (d) of
appendix O of this part, assuming
normal operation of the airplane and its
ice protection system in accordance
with the operating limitations and
operating procedures established by the
applicant and provided in the Airplane
Flight Manual.

(4) If the applicant seeks certification
for flight in any portion of the icing
conditions of appendix O of this part,
each requirement of this subpart, except
§§ 25.123(c), 25.143(b)(1) and (2),
25.149, 25.201(c)(2), 25.207(c) and (d),
25.239, and 25.251(b) through (e), must
be met in the appendix O icing
conditions for which certification is
sought. Compliance must be shown
using the ice accretions defined in part
11, paragraphs (c) and (d) of appendix O
of this part, assuming normal operation
of the airplane and its ice protection
system in accordance with the operating
limitations and operating procedures
established by the applicant and
provided in the Airplane Flight Manual.

3. Amend § 25.105 by revising
paragraph (a)(2) introductory text to
read as follows:

§25.105 Takeoff.

(a) * x %

(2) In icing conditions, if in the
configuration used to show compliance
with §25.121(b), and with the most
critical of the takeoff ice accretion(s)
defined in appendices C and O of this
part, as applicable, in accordance with
§25.21(g):

* * * * *

4. Amend § 25.111 by revising
paragraphs (c)(5)(i) and (c)(5)(ii) to read
as follows:

§25.111 Takeoff path.

* * * * *

(C] EEE

(5) R

(1) With the most critical of the takeoff
ice accretion(s) defined in appendices C
and O of this part, as applicable, in
accordance with § 25.21(g), from a
height of 35 feet above the takeoff
surface up to the point where the
airplane is 400 feet above the takeoff
surface; and

(i1) With the most critical of the final
takeoff ice accretion(s) defined in
appendices C and O of this part, as
applicable, in accordance with
§25.21(g), from the point where the
airplane is 400 feet above the takeoff
surface to the end of the takeoff path.
* * * * *

5. Amend § 25.119 by revising
paragraph (b) to read as follows:

§25.119 Landing climb: All-engines-
operating.
* * * * *

(b) In icing conditions with the most
critical of the landing ice accretion(s)
defined in appendices C and O of this
part, as applicable, in accordance with
§25.21(g), and with a climb speed of
Vrer determined in accordance with
§25.125(b)(2)(ii).

6. Amend § 25.121 by revising
paragraphs (b)(2)(ii) introductory text,
(c)(2)(ii) introductory text, and (d)(2)(ii)
to read as follows:

§25.121 Climb: One-engine-inoperative.
* * * * *

b * % %

%2% * * %

(ii) In icing conditions with the most
critical of the takeoff ice accretion(s)
defined in appendices C and O of this
part, as applicable, in accordance with
§25.21(g), if in the configuration used to
show compliance with § 25.121(b) with
this takeoff ice accretion:

* * * * *

(c)

(2] * *x %

(ii) In icing conditions with the most
critical of the final takeoff ice
accretion(s) defined in appendices C
and O of this part, as applicable, in
accordance with § 25.21(g), if in the
configuration used to show compliance
with § 25.121(b) with the takeoff ice
accretion used to show compliance with
§25.111(c)(5)(i):

(d) E N

(2) * % %

(ii) In icing conditions with the most
critical of the approach ice accretion(s)

EE

defined in appendices C and O of this
part, as applicable, in accordance with
§ 25.21(g). The climb speed selected for
non-icing conditions may be used if the
climb speed for icing conditions,
computed in accordance with paragraph
(d)(2)(iii) of this section, does not
exceed that for non-icing conditions by
more than the greater of 3 knots CAS or
3 percent.

7. Amend § 25.123 by revising
paragraph (b)(2) introductory text to
read as follows:

§25.123 En-route flight paths.

* * * * *

(b) * % %

(2) In icing conditions with the most
critical of the en route ice accretion(s)
defined in appendices C and O of this
part, as applicable, in accordance with
§25.21(g), if:

8. Amend § 25.125 by revising
paragraphs (a)(2), (b)(2)(ii)(B), and
(b)(2)(11)(C) to read as follows:

§25.125 Landing.

(a) R

(2) In icing conditions with the most
critical of the landing ice accretion(s)
defined in appendices C and O of this
part, as applicable, in accordance with
§ 25.21(g), if Vrer for icing conditions
exceeds Vggr for non-icing conditions
by more than 5 knots CAS at the
maximum landing weight.

(b) * * *

(2) * x %

(ii) * x %

(B) 1.23 Vsro with the most critical of
the landing ice accretion(s) defined in
appendices C and O of this part, as
applicable, in accordance with
§ 25.21(g), if that speed exceeds Vrer
selected for non-icing conditions by
more than 5 knots CAS; and

(C) A speed that provides the
maneuvering capability specified in
§ 25.143(h) with the most critical of the
landing ice accretion(s) defined in
appendices C and O of this part, as
applicable, in accordance with
§25.21(g).

9. Amend § 25.143 by revising
paragraphs (c) introductory text, (i)(1),
and (j) introductory text to read as
follows:

§25.143 Controllability and
maneuverability—General.
* * * * *

(c) The airplane must be shown to be
safely controllable and maneuverable
with the most critical of the ice
accretion(s) appropriate to the phase of
flight as defined in appendices C and O
of this part, as applicable, in accordance
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with § 25.21(g), and with the critical
engine inoperative and its propeller (if
applicable) in the minimum drag

position:
* * * * *
L

(i)

(1) Controllability must be
demonstrated with the most critical of
the ice accretion(s) for the particular
flight phase as defined in appendices C
and O of this part, as applicable, in
accordance with § 25.21(g);

(j) For flight in icing conditions before
the ice protection system has been
activated and is performing its intended
function, it must be demonstrated in
flight with the most critical of the ice
accretion(s) defined in appendix C, part
II, paragraph (e) of this part and
appendix O, part II, paragraph (d) of this
part, as applicable, in accordance with
§25.21(g), that:

* * * * *

10. Amend § 25.207 by revising
paragraphs (b), (e)(1) through (5), and
(h) introductory text to read as follows:

§25.207 Stall warning.

* * * * *

(b) The warning must be furnished
either through the inherent aerodynamic
qualities of the airplane or by a device
that will give clearly distinguishable
indications under expected conditions
of flight. However, a visual stall warning
device that requires the attention of the
crew within the cockpit is not
acceptable by itself. If a warning device
is used, it must provide a warning in
each of the airplane configurations
prescribed in paragraph (a) of this
section at the speed prescribed in
paragraphs (c) and (d) of this section.
Except for the stall warning prescribed
in paragraph (h)(3)(ii) of this section, the
stall warning for flight in icing
conditions must be provided by the
same means as the stall warning for
flight in non-icing conditions.

(e) * x %

(1) The most critical of the takeoff ice
and final takeoff ice accretions defined
in appendices C and O of this part, as
applicable, in accordance with
§ 25.21(g), for each configuration used
in the takeoff phase of flight;

(2) The most critical of the en route
ice accretion(s) defined in appendices C
and O of this part, as applicable, in
accordance with § 25.21(g), for the en
route configuration;

(3) The most critical of the holding ice
accretion(s) defined in appendices C
and O of this part, as applicable, in
accordance with § 25.21(g), for the
holding configuration(s);

(4) The most critical of the approach
ice accretion(s) defined in appendices C
and O of this part, as applicable, in
accordance with § 25.21(g), for the
approach configuration(s); and

(5) The most critical of the landing ice
accretion(s) defined in appendices C
and O of this part, as applicable, in
accordance with § 25.21(g), for the
landing and go-around configuration(s).
* * * * *

(h) The following stall warning
margin is required for flight in icing
conditions before the ice protection
system has been activated and is
performing its intended function.
Compliance must be shown using the
most critical of the ice accretion(s)
defined in appendix C, part II,
paragraph (e) of this part and appendix
O, part II, paragraph (d) of this part, as
applicable, in accordance with
§25.21(g). The stall warning margin in
straight and turning flight must be
sufficient to allow the pilot to prevent
stalling without encountering any
adverse flight characteristics when:

* * * * *

11. Amend § 25.237 by revising

paragraph (a)(3)(ii) to read as follows:

§25.237 Wind velocities.

(a] * % %

(3] * % %

(ii) Icing conditions with the most
critical of the landing ice accretion(s)
defined in appendices C and O of this
part, as applicable, in accordance with
§25.21(g).

* * * * *

12. Amend § 25.253 by revising
paragraph (c) introductory text to read
as follows:

§25.253 High-speed characteristics.
* * * * *

(c) Maximum speed for stability
characteristics in icing conditions. The
maximum speed for stability
characteristics with the most critical of
the ice accretions defined in appendices
C and O of this part, as applicable, in
accordance with § 25.21(g), at which the
requirements of §§25.143(g), 25.147(e),
25.175(b)(1), 25.177 and 25.181 must be
met, is the lower of:

* * * * *

13. Amend § 25.773 by revising

paragraph (b)(1)(ii) to read as follows:

§25.773 Pilot compartment view.

(b) * % %

(1) EE

(ii) The icing conditions specified in
appendix C and the following icing
conditions specified in appendix O of
this part, if certification for flight in
icing conditions is sought:

(A) For airplanes certificated in
accordance with § 25.1420(a)(1), the
icing conditions that the airplane is
certified to safely exit following
detection.

(B) For airplanes certificated in
accordance with § 25.1420(a)(2), the
icing conditions that the airplane is
certified to safely operate in and the
icing conditions that the airplane is
certified to safely exit following
detection.

(C) For airplanes certificated in
accordance with § 25.1420(a)(3) and for
airplanes not subject to § 25.1420, all
icing conditions.

* * * * *

14. Amend § 25.903 by adding

paragraph (a)(3) to read as follows:

§25.903 Engines.

(a) * *x %

(3) Each turbine engine must comply
with one of the following paragraphs:

(i) Section 33.68 of this chapter in
effect on [effective date of final rule], or
as subsequently amended; or

(ii) Section 33.68 of this chapter in
effect on February 23, 1984, or as
subsequently amended before [effective
date of final rule], unless that engine’s
ice accumulation service history has
resulted in an unsafe condition; or

(iii) Section 33.68 of this chapter in
effect on October 1, 1974, or as
subsequently amended prior to February
23, 1984, unless that engine’s ice
accumulation service history has
resulted in an unsafe condition; or

(iv) Be shown to have an ice
accumulation service history in similar
installation locations which has not
resulted in any unsafe conditions.
* * * * *

15. Amend § 25.929 by revising
paragraph (a) to read as follows:

§25.929 Propeller deicing.

(a) If certification for flight in icing is
sought there must be a means to prevent
or remove hazardous ice accumulations
that could form in the icing conditions
defined in appendices C and O of this
part on propellers or on accessories
where ice accumulation would
jeopardize engine performance.

* * * * *

16. Amend § 25.1093 by revising

paragraph (b) to read as follows:

§25.1093 Induction system icing
protection.
* * * * *

(b) Turbine engines. Each engine, with
all icing protection systems operating,
must:

(1) Operate throughout its flight
power range, including the minimum
descent idling speeds, in the icing
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conditions defined in appendices C and
O of this part, and appendix D of part
33 of this chapter, and in falling and
blowing snow within the limitations
established for the airplane for such
operation, without the accumulation of
ice on the engine, inlet system
components or airframe components
that would do any of the following:

(i) Adversely affect installed engine
operation or cause a sustained loss of
power or thrust; or an unacceptable
increase in gas path operating
temperature; or an airframe/engine
incompatibility; or

(ii) Result in unacceptable temporary
power loss or engine damage; or

(iii) Cause a stall, surge, or flameout
or loss of engine controllability (for
example, rollback).

(2) Idle for a minimum of 30 minutes
on the ground in the following icing
conditions shown in Table 1, unless
replaced by similar test conditions that
are more critical. These conditions must
be demonstrated with the available air
bleed for icing protection at its critical
condition, without adverse effect,
followed by an acceleration to takeoff
power or thrust. During the idle

operation the engine may be run up
periodically to a moderate power or
thrust setting in a manner acceptable to
the Administrator. The applicant must
document the engine run-up procedure
(including the maximum time interval
between run-ups from idle, run-up
power setting, and duration at power)
and associated minimum ambient
temperature demonstrated for the
maximum time interval, and these
conditions must be used in establishing
the airplane operating limitations in
accordance with §25.1521.

TABLE 1—ICING CONDITIONS FOR GROUND TESTS

Condition

Total air temperature

Water concentration
(minimum)

Mean effective particle
diameter

Demonstration

(i) Rime ice condition .....
°C).
(i) Glaze ice condition ...
°C).
(iii) Large drop condition
°C).

0to 15 °F (—18to —9
20t0 30 °F (=7 to —1

1510 30 °F (—9 to —1

Liquid—0.3 g/m3 ............
Liquid—0.3 g/m3 ............

Liquid—0.3 g/m3 ............

15-25 microns

15-25 microns

100 microns (minimum)

By test, analysis or combination of
the two.

By test, analysis or combination of
the two.

By test, analysis or combination of
the two.

* * * * *

17. Amend § 25.1323 by revising
paragraph (i) to read as follows:

§25.1323 Airspeed indicating system.
* * * * *

(i) Each system must have a heated
pitot tube or an equivalent means of
preventing malfunction in mixed phase
and ice crystal conditions as defined in
Table 1 of this section, the icing

conditions defined in appendix C of this
part, and the following icing conditions
specified in appendix O of this part:

(1) For airplanes certificated in
accordance with § 25.1420(a)(1), the
icing conditions that the airplane is
certified to safely exit following
detection.

(2) For airplanes certificated in
accordance with § 25.1420(a)(2), the

icing conditions that the airplane is
certified to safely operate in and the
icing conditions that the airplane is
certified to safely exit following
detection.

(3) For airplanes certificated in
accordance with § 25.1420(a)(3) and for
airplanes not subject to § 25.1420, all
icing conditions.

TABLE 1—ICING CONDITIONS FOR AIRSPEED INDICATING SYSTEM TESTS

Air temperature Altitude range Ice water Liquid Horizontal extent Ice median mass Liquid
content water dimension water MVD
content
(°C) () (m) g/m3 g/m3 (km) (n miles) (um) (um)
010 —20 .o 10,000 to 30,000 ....... 3,000 to 9,000 ........... 4 1 5 3| 100 to 1,000 .............. 20
1 1 100 50
0.5 0.5 500 300
—20t0 —40 ..ccoeeee 15,000 to 40,000 ....... 4,500 to 12,000 ......... 5 0 5 3
2 0 20 10
1 0 100 50
0.5 0 500 300
* * * * *

18. Add § 25.1324 to read as follows:

§25.1324 Angle of attack system.

Each angle of attack system sensor
must be heated or have an equivalent
means of preventing malfunction in the
mixed phase and ice crystal conditions
as defined in § 25.1323, the icing
conditions defined in appendix C of this
part, and the following icing conditions
specified in appendix O of this part:

(a) For airplanes certificated in
accordance with § 25.1420(a)(1), the
icing conditions that the airplane is

certified to safely exit following
detection.

(b) For airplanes certificated in
accordance with § 25.1420(a)(2), the
icing conditions that the airplane is
certified to safely operate in and the
icing conditions that the airplane is
certified to safely exit following
detection.

(c) For airplanes certificated in
accordance with § 25.1420(a)(3) and for
airplanes not subject to § 25.1420, all
icing conditions.

19. Amend § 25.1325 by revising
paragraph (b) to read as follows:

§25.1325 Static pressure systems.
* * * * *

(b) Each static port must be designed
and located so that:

(1) The static pressure system
performance is least affected by airflow
variation, or by moisture or other
foreign matter, and

(2) The correlation between air
pressure in the static pressure system
and true ambient atmospheric static
pressure is not changed when the
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airplane is exposed to the icing
conditions defined in appendix C of this
part, and the following icing conditions
specified in appendix O of this part:

(i) For airplanes certificated in
accordance with § 25.1420(a)(1), the
icing conditions that the airplane is
certified to safely exit following
detection.

(ii) For airplanes certificated in
accordance with § 25.1420(a)(2), the
icing conditions that the airplane is
certified to safely operate in and the
icing conditions that the airplane is
certified to safely exit following
detection.

(iii) For airplanes certificated in
accordance with § 25.1420(a)(3) and for
airplanes not subject to § 25.1420, all
icing conditions.

* * * * *

20. Add § 25.1420 to read as follows:

§25.1420 Supercooled large drop icing
conditions.

(a) If certification for flight in icing
conditions is sought, in addition to the
requirements of § 25.1419, an airplane
with a maximum takeoff weight less
than 60,000 pounds or with reversible
flight controls must be capable of
operating in accordance with
paragraphs (a)(1), (2), or (3), of this
section.

(1) Operating safely after encountering
the icing conditions defined in
appendix O of this part:

(i) There must be a means provided to
detect that the airplane is operating in
appendix O icing conditions; and

(ii) Following detection of appendix O
icing conditions, the airplane must be
capable of operating safely while exiting
all icing conditions.

(2) Operating safely in a portion of the
icing conditions defined in appendix O
of this part as selected by the applicant.

(i) There must be a means provided to
detect that the airplane is operating in
conditions that exceed the selected
portion of appendix O icing conditions;
and

(ii) Following detection, the airplane
must be capable of operating safely
while exiting all icing conditions.

(3) Operating safely in the icing
conditions defined in appendix O of
this part.

(b) To establish that the airplane can
operate safely as required in paragraph
(a) of this section, an analysis must be
performed to establish that the ice
protection for the various components
of the airplane is adequate, taking into
account the various airplane operational
configurations. To verify the analysis,
one, or more as found necessary, of the
following methods must be used:

(1) Laboratory dry air or simulated
icing tests, or a combination of both, of
the components or models of the
components.

(2) Laboratory dry air or simulated
icing tests, or a combination of both, of
models of the airplane.

(3) Flight tests of the airplane or its
components in simulated icing
conditions, measured as necessary to
support the analysis.

(4) Flight tests of the airplane with
simulated ice shapes.

(5) Flight tests of the airplane in
natural icing conditions, measured as
necessary to support the analysis.

(c) For an airplane certified in
accordance with paragraph (a)(2) or
(a)(3) of this section, the requirements of
§25.1419 (e), (f), (g), and (h) must be
met for the icing conditions defined in
appendix O of this part in which the
airplane is certified to operate.

21. Amend § 25.1521 by redesignating
paragraph (c)(3) as (c)(4) and revising it,
and by adding new paragraph (c)(3) to
read as follows:

§25.1521 Powerplant limitations.
* * * * *
(C] * * %

(3) Maximum time interval between
engine run-ups from idle, run-up power
setting, duration at power, and the
associated minimum ambient
temperature demonstrated for the
maximum time interval, for ground
operation in icing conditions, as defined
in § 25.1093(b)(2).

(4) Any other parameter for which a
limitation has been established as part
of the engine type certificate except that
a limitation need not be established for
a parameter that cannot be exceeded

during normal operation due to the
design of the installation or to another

established limitation.
* * * * *

22. Amend § 25.1533 by adding
paragraph (c) to read as follows:

§25.1533 Additional operating limitations.

* * * * *

(c) For airplanes certified in
accordance with § 25.1420(a)(1) or
(a)(2), an operating limitation must be
established to require exiting all icing
conditions if icing conditions defined in
appendix O of this part are encountered
for which the airplane has not been
certified to safely operate.

23. Amend part 25 by adding
Appendix O to part 25 to read as
follows:

Appendix O to Part 25—Supercooled
Large Drop Icing Conditions

Appendix O consists of two parts. Part I
defines appendix O as a description of
supercooled large drop (SLD) icing
conditions in which the drop median volume
diameter (MVD) is less than or greater than
40 pm, the maximum mean effective drop
diameter (MED) of appendix C continuous
maximum (stratiform clouds) icing
conditions. For appendix O, SLD icing
conditions consist of freezing drizzle and
freezing rain occurring in and/or below
stratiform clouds. Part II defines ice
accretions used to show compliance with
part 25, subpart B, airplane performance and
handling qualities requirements.

Part —Meteorology

Appendix O icing conditions are defined
by the parameters of altitude, vertical and
horizontal extent, temperature, liquid water
content, and water mass distribution as a
function of drop diameter distribution.

(a) Freezing Drizzle (Conditions with
spectra maximum drop diameters from 100
pum to 500 pm):

(1) Pressure altitude range: 0 to 22,000 feet
MSL.

(2) Maximum vertical extent: 12,000 feet.

(3) Horizontal extent: standard distance of
17.4 nautical miles.

(4) Total liquid water content.

Note: Liquid water content (LWC) in grams
per cubic meter (g/m3) based on horizontal
extent standard distance of 17.4 nautical
miles.

BILLING CODE 4910-13-P
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(5) Drop diameter distribution

FIGURE 1 - Appendix O, Freezing Drizzle, Liquid Water Content
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FIGURE 2 - Appendix O, Freezing Drizzle, Drop Diameter Distribution
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(6) Altitude and temperature envelope:
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FIGURE 3 - Appendix O, Freezing Drizzle, Temperature and Altitude
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(b) Freezing Rain (Conditions with spectra (2) Maximum vertical extent: 7,000 ft. Note: LWC in grams per cubic meter (g/m3)
maximum drop diameters greater than 500 (3) Horizontal extent: standard distance of ~ based on horizontal extent standard distance
um): 17.4 nautical miles. of 17.4 nautical miles.

(1) Pressure altitude range: 0 to 12,000 ft

(4) Total liquid water content.
MSL.
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FIGURE 4 - Appendix O, Freezing Rain, Liquid Water Content
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FIGURE 5 - Appendix O, Freezing Rain, Drop Diameter Distribution
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(6) Altitude and temperature envelope:
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FIGURE 6 - Appendix O, Freezing Rain, Temperature and Altitude
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(c) Horizontal extent. horizontal extents other than the standard from Figure 1 or Figure 4, multiplied by the
The liquid water content for freezing 17.4 nautical miles can be determined by the  factor provided in Figure 7.
drizzle and freezing rain conditions for value of the liquid water content determined
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FIGURE 7 - Horizontal Extent, Freezing Drizzle and Freezing Rain
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Part II—Airframe Ice Accretions for
Showing Compliance With Subpart B

(a) General.

The most critical ice accretion in terms of
airplane performance and handling qualities
for each flight phase must be used to show
compliance with the applicable airplane
performance and handling qualities
requirements for icing conditions contained
in subpart B of this part. Applicants must
demonstrate that the full range of
atmospheric icing conditions specified in
part I of this appendix have been considered,
including drop diameter distributions, liquid
water content, and temperature appropriate
to the flight conditions (for example,
configuration, speed, angle-of-attack, and
altitude).

(1) For an airplane certified in accordance
with §25.1420(a)(1), the ice accretions for
each flight phase are defined in part II,
paragraph (b) of this appendix.

(2) For an airplane certified in accordance
with §25.1420(a)(2), the most critical ice
accretion for each flight phase defined in part
11, paragraphs (b) and (c) of this appendix,
must be used. For the ice accretions defined
in part II, paragraph (c) of this appendix, only
the portion of part I of this appendix in
which the airplane is capable of operating
safely must be considered.

1
10
Cloud Horizontal Extent (nautical miles)

(3) For an airplane certified in accordance
with § 25.1420(a)(3), the ice accretions for
each flight phase are defined in part II,
paragraph (c) of this appendix.

(b) Ice accretions for airplanes certified in
accordance with §25.1420(a)(1) or (a)(2).

(1) En route ice is the en route ice as
defined by part II, paragraph (c)(3), of this
appendix, for an airplane certified in
accordance with § 25.1420(a)(2), or defined
by part II, paragraph (a)(3), of appendix C of
this part, for an airplane certified in
accordance with §25.1420(a)(1), plus:

(i) Pre-detection ice as defined by part II
paragraph (b)(5) of this appendix; and

(ii) The ice accumulated during the transit
of one cloud with a horizontal extent of 17.4
nautical miles in the most critical of the icing
conditions defined in part I of this appendix
and one cloud with a horizontal extent of
17.4 nautical miles in the continuous
maximum icing conditions defined in
appendix C of this part.

(2) Holding ice is the holding ice defined
by part II, paragraph (c)(4), of this appendix,
for an airplane certified in accordance with
§25.1420(a)(2), or defined by part II,
paragraph (a)(4) of appendix C of this part,
for an airplane certified in accordance with
§25.1420(a)(1), plus:

(i) Pre-detection ice as defined by part II,
paragraph (b)(5) of this appendix; and

10°

(ii) The ice accumulated during the transit
of one cloud with a 17.4 nautical miles
horizontal extent in the most critical of the
icing conditions defined in part I of this
appendix and one cloud with a horizontal
extent of 17.4 nautical miles in the
continuous maximum icing conditions
defined in appendix C of this part. The total
exposure to the icing conditions need not
exceed 45 minutes.

(3) Approach ice is the more critical of the
holding ice defined by part II, paragraph
(b)(2) of this appendix, or the ice calculated
in the applicable paragraph (b)(3)(i) or (ii) of
part II of this appendix:

(i) For an airplane certified in accordance
with §25.1420(a)(2), the ice accumulated
during descent from the maximum vertical
extent of the icing conditions defined in part
I of this appendix to 2,000 feet above the
landing surface in the cruise configuration,
plus transition to the approach configuration,
plus:

(A) Pre-detection ice, as defined by part II,
paragraph (b)(5) of this appendix; and

(B) The ice accumulated during the transit
at 2,000 feet above the landing surface of one
cloud with a horizontal extent of 17.4
nautical miles in the most critical of the icing
conditions defined in part I of this appendix
and one cloud with a horizontal extent of
17.4 nautical miles in the continuous
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maximum icing conditions defined in
appendix C of this part.

(ii) For an airplane certified in accordance
with §25.1420(a)(1), the ice accumulated
during descent from the maximum vertical
extent of the maximum continuous icing
conditions defined in part I of appendix C to
2,000 feet above the landing surface in the
cruise configuration, plus transition to the
approach configuration, plus:

(A) Pre-detection ice, as defined by part II,
paragraph (b)(5) of this appendix; and

(B) The ice accumulated during the transit
at 2,000 feet above the landing surface of one
cloud with a horizontal extent of 17.4
nautical miles in the most critical of the icing
conditions defined in part I of this appendix
and one cloud with a horizontal extent of
17.4 nautical miles in the continuous
maximum icing conditions defined in
appendix C of this part.

(4) Landing ice is the more critical of the
holding ice as defined by part II, paragraph
(b)(2) of this appendix, or the ice calculated
in the applicable paragraph (b)(4)(i) or (ii) of
part II of this appendix:

(i) For an airplane certified in accordance
with §25.1420(a)(2), the ice accretion defined
by part II, paragraph (c)(5)(i) of this
appendix, plus a descent from 2,000 feet
above the landing surface to a height of 200
feet above the landing surface with a
transition to the landing configuration in the
icing conditions defined in part I of this
appendix, plus:

(A) Pre-detection ice, as defined in part II,
paragraph (b)(5) of this appendix; and

(B) The ice accumulated during an exit
maneuver, beginning with the minimum
climb gradient required by § 25.119, from a
height of 200 feet above the landing surface
through one cloud with a horizontal extent
of 17.4 nautical miles in the most critical of
the icing conditions defined in part I of this
appendix and one cloud with a horizontal
extent of 17.4 nautical miles in the
continuous maximum icing conditions
defined in appendix C of this part.

(ii) For an airplane certified in accordance
with §25.1420(a)(1), the ice accumulated in
the maximum continuous icing conditions
defined in appendix C of this part, during a
descent from the maximum vertical extent of
the icing conditions defined in appendix C
of this part, to 2,000 feet above the landing
surface in the cruise configuration, plus
transition to the approach configuration and
flying for 15 minutes at 2,000 feet above the
landing surface, plus a descent from 2,000
feet above the landing surface to a height of
200 feet above the landing surface with a
transition to the landing configuration, plus:

(A) Pre-detection ice, as described by part
11, paragraph (b)(5) of this appendix; and

(B) The ice accumulated during an exit
maneuver, beginning with the minimum
climb gradient required by § 25.119, from a
height of 200 feet above the landing surface
through one cloud with a horizontal extent
of 17.4 nautical miles in the most critical of
the icing conditions defined in part I of this
appendix and one cloud with a horizontal
extent of 17.4 nautical miles in the
continuous maximum icing conditions
defined in appendix C of this part.

(5) Pre-detection ice is the ice accretion
before detection of appendix O conditions

that require exiting per § 25.1420(a)(1) and
(a)(2). It is the pre-existing ice accretion that
may exist from operating in icing conditions
in which the airplane is approved to operate
prior to encountering the icing conditions
requiring an exit, plus the ice accumulated
during the time needed to detect the icing
conditions, followed by two minutes of
further ice accumulation to take into account
the time for the flight crew to take action to
exit the icing conditions, including
coordination with air traffic control.

(i) For an airplane certified in accordance
with § 25.1420(a)(1), the pre-existing ice
accretion must be based on the icing
conditions defined in appendix C of this part.

(ii) For an airplane certified in accordance
with § 25.1420(a)(2), the pre-existing ice
accretion must be based on the more critical
of the icing conditions defined in appendix
C of this part, or the icing conditions defined
in part I of this appendix in which the
airplane is capable of safely operating. The
pre-detection ice accretion applies in
showing compliance with §§ 25.143(k) and
25.207(k), and as part of the ice accretion
definitions of part II, paragraph (b)(1) through
(b)(4) of this appendix.

(c) Ice accretions for airplanes certified in
accordance with §§25.1420(a)(2) or
25.1420(a)(3). For an airplane certified in
accordance with § 25.1420(a)(2), only the
portion of the icing conditions of part I of
this appendix in which the airplane is
capable of operating safely must be
considered.

(1) Takeoff ice is the most critical ice
accretion on unprotected surfaces, and any
ice accretion on the protected surfaces
appropriate to normal ice protection system
operation, occurring between liftoff and 400
feet above the takeoff surface, assuming
accretion starts at liftoff in the icing
conditions defined in part I of this appendix.

(2) Final takeoff ice is the most critical ice
accretion on unprotected surfaces, and any
ice accretion on the protected surfaces
appropriate to normal ice protection system
operation, between 400 feet and either 1,500
feet above the takeoff surface, or the height
at which the transition from the takeoff to the
en route configuration is completed and Vero
is reached, whichever is higher. Ice accretion
is assumed to start at liftoff in the icing
conditions defined in part I of this appendix.

(3) En route ice is the most critical ice
accretion on the unprotected surfaces, and
any ice accretion on the protected surfaces
appropriate to normal ice protection system
operation, during the en route flight phase in
the icing conditions defined in part I of this
appendix.

(4) Holding ice is the most critical ice
accretion on the unprotected surfaces, and
any ice accretion on the protected surfaces
appropriate to normal ice protection system
operation, resulting from 45 minutes of flight
within a cloud with a 17.4 nautical miles
horizontal extent in the icing conditions
defined in part I of this appendix, during the
holding phase of flight.

(5) Approach ice is the ice accretion on the
unprotected surfaces, and any ice accretion
on the protected surfaces appropriate to
normal ice protection system operation,
resulting from the more critical of the:

(i) Ice accumulated in the icing conditions
defined in part I of this appendix during a
descent from the maximum vertical extent of
the icing conditions defined in part I of this
appendix, to 2,000 feet above the landing
surface in the cruise configuration, plus
transition to the approach configuration and
flying for 15 minutes at 2,000 feet above the
landing surface; or

(ii) Holding ice as defined by part II,
paragraph (c)(4) of this appendix.

(6) Landing ice is the ice accretion on the
unprotected surfaces, and any ice accretion
on the protected surfaces appropriate to
normal ice protection system operation,
resulting from the more critical of the:

(i) Ice accretion defined by part II,
paragraph (c)(5)(i), of this appendix, plus ice
accumulated in the icing conditions defined
in part I of this appendix during a descent
from 2,000 feet above the landing surface to
a height of 200 feet above the landing surface
with a transition to the landing configuration,
followed by a go-around at the minimum
climb gradient required by § 25.119, from a
height of 200 feet above the landing surface
to 2,000 feet above the landing surface, flying
for 15 minutes at 2,000 feet above the landing
surface in the approach configuration, and a
descent to the landing surface (touchdown)
in the landing configuration; or

(ii) Holding ice as defined by part II
paragraph (c)(4) of this appendix.

(7) For both unprotected and protected
parts, the ice accretion for the takeoff phase
must be determined for the icing conditions
defined in part I of this appendix, using the
following assumptions:

(i) The airfoils, control surfaces, and, if
applicable, propellers are free from frost,
snow, or ice at the start of takeoff;

(ii) The ice accretion begins at liftoff;

(iii) The critical ratio of thrust/power-to-
weight;

(iv) Failure of the critical engine occurs at
VEF; and

(v) Crew activation of the ice protection
system is in accordance with a normal
operating procedure provided in the Airplane
Flight Manual, except that after beginning the
takeoff roll, it must be assumed that the crew
takes no action to activate the ice protection
system until the airplane is at least 400 feet
above the takeoff surface.

(d) The ice accretion before the ice
protection system has been activated and is
performing its intended function is the
critical ice accretion formed on the
unprotected and normally protected surfaces
before activation and effective operation of
the ice protection system in the icing
conditions defined in part I of this appendix.
This ice accretion only applies in showing
compliance to §§25.143(j) and 25.207(h).

(e) In order to reduce the number of ice
accretions to be considered when
demonstrating compliance with the
requirements of § 25.21(g), any of the ice
accretions defined in this appendix may be
used for any other flight phase if it is shown
to be more critical than the specific ice
accretion defined for that flight phase.
Configuration differences and their effects on
ice accretions must be taken into account.

(f) The ice accretion that has the most
adverse effect on handling qualities may be
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used for airplane performance tests provided
any difference in performance is
conservatively taken into account.

PART 33—AIRWORTHINESS
STANDARDS: AIRCRAFT ENGINES

24. The authority citation for part 33
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

25. Revise § 33.68 to read as follows:

§33.68

Each engine, with all icing protection
systems operating, must:

(a) Operate throughout its flight
power range, including the minimum
descent idle rotor speeds achievable in
flight, in the icing conditions defined in
appendices C and O of part 25 of this
chapter, and appendix D of this part 33,
without the accumulation of ice on the
engine components that:

(1) Adversely affects engine operation
or that causes an unacceptable
permanent loss of power or thrust or
unacceptable increase in engine
operating temperature; or

(2) Results in unacceptable temporary
power loss or engine damage; or

Induction system icing.

(3) Causes a stall, surge, or flameout
or loss of engine controllability (for
example, rollback). The applicant must
account for in-flight ram effects (for
example; scoop factor amplification,
water temperature, air density) in any
critical point analysis or test

demonstration of these flight conditions.

(b) Operate throughout its flight
power range, including minimum
descent idle rotor speeds achievable in
flight, in the icing conditions defined in
appendices C and O of part 25 of this
chapter. In addition,

(1) It must be shown through Critical
Point Analysis (CPA) that the complete
ice envelope has been analyzed, and
that the most critical points must be
demonstrated by engine test, analysis or
a combination of the two to operate
acceptably. Extended flight in critical
flight conditions such as hold, descent,
approach, climb, and cruise, must be
addressed, for the ice conditions
defined in these appendices.

(2) It must be shown by engine test,
analysis or a combination of the two
that the engine can operate acceptably
for the following durations:

(i) At engine powers that can sustain
level flight: A duration that achieves
repetitive, stabilized operation in the

icing conditions defined in appendices
C and O of part 25 of this chapter.

(ii) At engine power below that which
can sustain level flight:

(A) Demonstration in altitude flight
simulation test facility: A duration of 10
minutes consistent with a simulated
flight descent of 10,000 ft (3 km) in
altitude while operating in Continuous
Maximum icing conditions defined in
appendix C of part 25 of this chapter,
plus 40 percent liquid water content
margin, at the critical level of airspeed
and air temperature, or

(B) Demonstration in ground test
facility: A duration of 3 cycles of
alternating icing exposure
corresponding to the liquid water
content levels and standard cloud
lengths in Intermittent Maximum and
Continuous Maximum icing conditions
defined in appendix C of part 25 of this
chapter, at the critical level of air
temperature.

(c) In addition to complying with
§ 33.68(b), the following conditions
shown in Table 1 of this section unless
replaced by similar CPA test conditions
that are more critical or produce an
equivalent level of severity, must be
demonstrated by an engine test:

TABLE 1—CONDITIONS THAT MUST BE DEMONSTRATED BY AN ENGINE TEST

Supercooled water

Median volume

o Total air . ! .
Condition concentrations drop diameter Duration
temperature (minimum) (J_rspmicrons)
1. Glaze ice condi- |21 t025°F (=610 |2g/m3 ....ccceeueenne. 25 microns ............ (a) 10 minutes for power below sustainable level flight
tions. —4 °C). (idle descent).
(b) Must show repetitive, stabilized operation for higher
powers (50%, 75%, 100% MC).
2. Rime ice condi- —10t0 0°F (=23 | 1g/m3 ..o 15 microns ............ (a) 10 minutes for power below sustainable level flight
tions. to —18 °C). (idle descent).
(b) Must show repetitive, stabilized operation for higher
powers (50%, 75%, 100% MC).
3. Glaze ice holding | Turbofan, only: 10 | Alternating cycle: 20 microns ............ Must show repetitive, stabilized operation (or 45 minutes
conditions (Tur- to 18 °F (—12 to 0.3 g/m3 (6 max).
boprop and tur- -8 °C). minute) 1.7 g/m3
bofan, only). Turboprop, only: 2 (1 minute).
to 10 °F (—17 to
—12 °C).
4. Rime ice holding | Turbofan, only: 0.25 g/m3 ............. 20 microns ............ Must show repetitive, stabilized operation (or 45 minutes
conditions (Tur- —10to O °F max).
boprop and tur- (—23to —18
bofan, only). °C)

Turboprop, only: 2
to 10 °F (=17 to
—12 °C).

(d) The engine should be run at
ground idle speed for a minimum of 30
minutes at each of the following icing
conditions shown in Table 2 of this
section with the available air bleed for
icing protection at its critical condition,
without adverse effect, followed by

acceleration to takeoff power or thrust.
During the idle operation the engine
may be run up periodically to a
moderate power or thrust setting in a

manner acceptable to the Administrator.

The applicant must document any
demonstrated run ups and minimum

ambient temperature capability during
the conduct of icing testing in the
engine operating manual as mandatory
in icing conditions. The applicant must
demonstrate, with consideration of
expected airport elevations, the
following:
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TABLE 2—DEMONSTRATION METHODS FOR SPECIFIC ICING CONDITIONS

Condition

Total air temperature

Supercooled water
concentrations
(minimum)

Mean effective particle
diameter

Demonstration

1. Rime ice condition .....
°C).
2. Glaze ice condition ....
°C).
3. Snow ice condition ....

4. Large drop glaze ice

condition. °C).

Oto15°F (—8to —9
20t0 30 °F (=7 to —1
26 to 32 °F (-3 to 0 °C)

1510 30 °F (—9 to —1

Liquid—0.3 g/m3 ............
Liquid—0.3 g/m3 ............
lce—0.9 g/m3 ................
Liquid—0.3 g/m3 ............

imum).

15-25 microns

15-25 microns

100 microns (minimum)

100 microns (minimum);
3000 microns (max-

By engine test.
By engine test.

By test, analysis or combination of
the two.

By test, analysis or combination of
the two.

(e) The applicant must demonstrate
by test, analysis, or combination of the
two, acceptable operation in ice crystals
and mixed phase icing conditions
throughout part 33, appendix D, icing
envelope throughout its flight power
range, including minimum descent
idling speeds.

26. Amend § 33.77 by adding
paragraph (a) and by revising
paragraphs (c) introductory text, (c)(1),
(d), and (e)(1) through (4) to read as
follows:

§33.77 Foreign object ingestion—ice.

(a) Compliance with the requirements
of this paragraph shall be demonstrated
by engine ice ingestion test or by
validated analysis showing equivalence
of other means for demonstrating soft

body damage tolerance.
* * * * *

(c) Ingestion of ice under the
conditions of this section may not —

(1) Cause an immediate or ultimate
unacceptable sustained power or thrust
loss; or
* * * * *

(d) For an engine that incorporates a
protection device, compliance with this
section need not be demonstrated with
respect to ice formed forward of the
protection device if it is shown that—

(1) Such ice is of a size that will not
pass through the protective device;

(2) The protective device will
withstand the impact of the ice; and

(3) The ice stopped by the protective
device will not obstruct the flow of
induction air into the engine with a
resultant sustained reduction in power
or thrust greater than those values
defined by paragraph (c) of this section.

(e] * * %

(1) The minimum ice quantity and
dimensions will be established by the
engine size as defined in Table 1 of this
section.

(2) The ingested ice dimensions are
determined by linear interpolation
between table values, and are based on
the actual engine’s inlet hilite area.

(3) The ingestion velocity will
simulate ice from the inlet being sucked
into the engine.

(4) Engine operation will be at the

maximum cruise power or thrust unless
lower power is more critical.

TABLE 1—MINIMUM ICE SLAB DIMEN-
SIONS BASED ON ENGINE INLET SIZE

Engine
inlet hilite Thickness Width | Length
area (inch) (inch) (inch)
(sq inch)
0.25 0 3.6
0.25 6 3.6
0.25 12 3.6
700 .......... 0.25 12 4.8
2800 ........ 0.35 12 8.5
5000 ........ 0.43 12 11.0
7000 ........ 0.50 12 12.7
7900 ........ 0.50 12 13.4
9500 ........ 0.50 12 14.6
11300 ...... 0.50 12 15.9
13300 ...... 0.50 12 171
16500 ...... 0.5 12 18.9
20000 ...... 0.5 12 20.0

27. Amend part 33 by adding
appendix D to read as follows:

Appendix D to Part 33—Mixed Phase
And Ice Crystal Icing Envelope (Deep
Convective Clouds)

Ice crystal conditions associated with
convective storm cloud formations exist
within the part 25, appendix C, Intermittent
Maximum Icing envelope (including the
extension